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STAFF RECOMMENDATION AND STATUS UPDATE


COMES NOW the Staff of the Missouri Public Service Commission (“Staff” and “Commission”) and for its Recommendation and Status Update states:

1.
The Commission ordered the parties, Southwestern Bell Telephone, L.P. d/b/a Southwestern Bell Telephone Company (“SWBT”), MCImetro Access Transmission Services, LLC, Brooks Fiber Communications of Missouri, Inc., and MCI WorldCom Communications, Inc. (collectively “WCOM”) to incorporate the Commission’s resolution of each open issue in to their interconnection agreement and provide a draft of their conformed agreement to Staff within thirty days. On April 2, 2002, the parties provided Staff with copies of Attachments 18 and 27 and letters indicating that WCOM will opt into the Missouri 271 Agreement as follows:

Brooks Fiber:
M2A – General Terms and Conditions, Resale (Attachments 1-5 & Appendices), UNEs (Attachment 6-10 & Appendices), Interconnection (Attachment 11 & Appendices), Reciprocal Compensation (Attachment 12 & Appendix), Ancillary Functions (Attachment 13 and Appendices), Number Portability (Attachment 14 and Appendix), E911 (Attachment 15), Network Security & Law Enforcement (Attachment 16), Performance Measures (Attachment 17, including Performance Remedy Plan and Appendices), White Pages-Other (Attachment 19), Clearinghouse (Attachment 20), Numbering (Attachment 21), DA-Facilities Based (Attachment 22), OS-Facilities Based (Attachment 23), Recording-Facilities Based (Attachment 24 and Appendices), DSL (Attachment 25), and Legitimately Related Provisions (Attachment 26).

MCI WorldCom:

M2A - General Terms and Conditions, Resale (Attachments 1-5 & Appendices), UNEs (Attachment 6-10 & Appendices), Interconnection (Attachment 11 & Appendices), Reciprocal Compensation (Attachment 12 & Appendix), Ancillary Functions (Attachment 13 and Appendices), Number Portability (Attachment 14 and Appendix), E911 (Attachment 15), Network Security & Law Enforcement (Attachment 16), Performance Measures (Attachment 17, including Performance Remedy Plan and Appendices), White Pages-Other (Attachment 19), Clearinghouse (Attachment 20), Numbering (Attachment 21), DA-Facilities Based (Attachment 22), OS-Facilities Based (Attachment 23), Recording-Facilities Based (Attachment 24 and Appendices), DSL (Attachment 25), and Legitimately Related Provisions (Attachment 26).  

MCImetro Access Transmission Services:

M2A- General Terms and Conditions, Resale (Attachments 1-5 & Appendices), UNEs (Attachment 6-10 & Appendices), Interconnection (Attachment 11 & Appendices), Reciprocal Compensation (Attachment 12 & Appendix), Ancillary Functions (Attachment 13 and Appendices), Number Portability (Attachment 14 and Appendix), E911 (Attachment 15), Network Security & Law Enforcement (Attachment 16), Performance Measures (Attachment 17, including Performance Remedy Plan and Appendices), White Pages-Other (Attachment 19), Clearinghouse (Attachment 20), Numbering (Attachment 21), DA-Facilities Based (Attachment 22), OS-Facilities Based (Attachment 23), Recording-Facilities Based (Attachment 24 and Appendices), DSL (Attachment 25), and Legitimately Related Provisions (Attachment 26).  

2.
In addition to WCOM opting into those provisions of the M2A, the parties submitted Attachment 18, which contains both arbitrated and negotiated language as part of the draft conformed interconnection agreement.

3.
For MCImetro, the parties also submitted, as a dispute, WCOM Attachment 27 as ordered by the Commission to address alternatively billed traffic in addition to the language in Attachment 10, Section 8.0, which contains M2A provisions for alternatively billed traffic.

4.
The Commission ordered Staff to review the draft interconnection agreement and determine whether or not the agreement complies with the Order.  Since there are three WCOM companies in this case as outlined above, Staff has reviewed three draft interconnection agreements. Staff would point out to the Commission that although the agreements for Brooks and MCI WorldCom do not incorporate the Commission’s decisions on the arbitrated issues, by opting into the M2A with the addition of Attachment 18 as negotiated and arbitrated, Staff would support the draft interconnection agreements.  Staff does not believe the draft interconnection agreement for MCImetro complies with the Commission’s order since language addressing alternatively billed traffic continues to be in dispute. 

5.
In its Order, the Commission directs Staff, in the event that Staff determines the agreement does not comply with this Order, to so advise the parties.  The parties are directed to cooperate with Staff in amending the draft agreement to comply with this Order, modifying language in all sections of the agreement to avoid potentially contradictory provisions.  The parties have submitted the attached correspondence explaining their positions on the disputed language.  

6.
Staff has consulted the parties’ subject matter experts and legal counsel.

a. SWBT contends Attachment 10, Section 8.0 is inconsistent to Attachment 27.

b. MCImetro contends Attachment 27 is supplemental and explanatory to Attachment 10, Section 8.0, but acknowledges that there may be some confusion with references to Attachment 4.0, which was not subject to arbitration. 

c. SWBT argues that if MCImetro “opts” into the M2A, the provisions of Attachment 26, Legitimately Related Provisions, apply.

d. MCImetro argues that it is not seeking to alter the provisions of Attachment 10, Section 8.0, but adopting Attachment 10 intact with the addition of Attachment 27.

 7.
Staff has considered the following solutions to the dispute. 

a.
The Commission could order MCImetro to adhere to the   Commission’s Order in its entirety.

b.
The Commission could order the parties to include Attachment 10, Section 8.0 and Attachment 27 in the conformed interconnection agreement.

c. The Commission could order the parties to remove Attachment 10, Section 8.0 from the draft interconnection agreement thereby substituting Attachment 27 for Attachment 10, Section 8.0.

d. The Commission could order MCImetro to take the M2A in its entirety without Attachment 27.

 8.
Since the parties continue to dispute the applicability of Attachment 27, Staff submits this status report to the Commission.  All parties agree that Attachment 26, Legitimately Related Provisions, applies to all portions of the M2A into which a competitive local exchange carrier “opts”.  Since MCImetro has chosen to “opt” into most sections of the M2A, including Attachment 10, one has to question whether the draft interconnection agreement is a negotiated/arbitrated agreement, which resembles the M2A in its entirety.  If the parties, during negotiations prior to the hearing, agreed to use the language in the M2A as negotiated language, then Staff would purport that it is reasonable to consider the draft interconnection agreement as a negotiated agreement.  Since MCImetro opted into the M2A after receiving the Commission’s arbitration decision, it can be argued that MCImetro did not like portions of the Commission’s arbitration decision and chose to opt into the M2A as an alternative.  Therefore, Staff was prepared to recommend the Commission issue a subsequent order affirming its original decision on all arbitrated issues (thus, resolving the dispute with Attachment 27).  In the alternative, Staff was prepared to suggest the Commission order MCImetro to adopt the M2A in its entirety as supplemented by Attachment 18 but without Attachment 27 as was the case in the conformed agreements submitted by Brooks and MCI WorldCom. After reviewing Staff’s proposed recommendation, MCImetro agreed to abide by the Commission’s decisions on issues related to Attachments 6-10 and Attachment 27.  The parties have indicated they will submit a new MCImetro draft interconnection agreement to Staff for review.  As previously stated, Staff will continue to support the draft interconnection agreements submitted by Brooks Fiber Communications of Missouri and MCI WorldCom Communications.

WHEREFORE, Staff prays that the Commission accept its Recommendation and Status Update in this matter.  
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