Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Petition of MCImetro Access Transmission Services LLC, Brooks Fiber Communications of Missouri, Inc., and MCI WorldCom Communications, Inc., for Arbitration of an Interconnection Agreement with Southwestern Bell Telephone Company Under the Telecommunications Act of 1996.
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STATUS REPORT OF STAFF 


COMES NOW the Staff of the Missouri Public Service Commission (“Staff” and “Commission”) and for its Status Report states:

1.
Following the Commission’s February 28, 2002 Arbitration Order, Brooks Fiber Communications of Missouri, Inc. (“Brooks Fiber”) and MCI WorldCom Communications, Inc. (“WCOM”) continued negotiations with Southwestern Bell Telephone Company (“SWBT”).  Brooks Fiber and WCOM opted into the Missouri 271 Agreement (“M2A”) for several sections instead of availing themselves of the terms ordered by the Commission in the Arbitration Order.  As a result, all of the following sections are now adoptions of the M2A.  Staff does not object to the resolution chosen by those companies; however, Staff believes the Commission should be aware of this result, as it is different from what the Commission directed in its Arbitration Order.

The Brooks/SWBT Interconnection Agreement: General Terms and Conditions, Resale (Attachments 1-5 and Appendices), Unbundled Network Elements (“UNEs”) (Attachments 6-10 and Appendices), Interconnection (Attachment 11 and Appendices), Reciprocal Compensation (Attachment 12 and Appendix), Ancillary Functions (Attachment 13 and Appendices), Number Portability (Attachment 14 and Appendix), E911 (Attachment 15), Network Security & Law Enforcement (Attachment 16), Performance Measures (Attachment 17, including Performance Remedy Plan and Appendices), White Pages-Other (Attachment 19), Clearinghouse (Attachment 20), Numbering (Attachment 21), DA-Facilities Based (Attachment 22), OS-Facilities Based (Attachment 23), Recording-Facilities Based (Attachment 24 and Appendices), DSL (Attachment 25), and Legitimately Related Provisions (Attachment 26).  

The MCIWC/SWBT Interconnection Agreement: General Terms and Conditions, Resale (Attachments 1-5 and Appendices), UNEs (Attachments 6-10 and Appendices), Interconnection (Attachment 11 and Appendices), Reciprocal Compensation (Attachment 12 and Appendix), Ancillary Functions (Attachment 13 and Appendices), Number Portability (Attachment 14 and Appendix), E911 (Attachment 15), Network Security & Law Enforcement (Attachment 16), Performance Measures (Attachment 17, including Performance Remedy Plan and Appendices), White Pages-Other (Attachment 19), Clearinghouse (Attachment 20), Numbering (Attachment 21), DA-Facilities Based (Attachment 22), OS-Facilities Based (Attachment 23), Recording-Facilities Based (Attachment 24 and Appendices), DSL (Attachment 25), and Legitimately Related Provisions (Attachment 26).  

2.
MCImetro Access Transmission Services, LLC (“MCImetro”) opted into the M2A for the sections listed herein. (Except for the issues associated with Attachment 26 – Legitimately Related Provisions, these sections were not part of the arbitration).  All other sections of the MCImetro agreement were based on the arbitration decision.

The MCImetro/SWBT Interconnection Agreement: Resale (Attachments 1-5 and Appendices), Interconnection (Attachment 11 and Appendices), Reciprocal Compensation (Attachment 12 and Appendix), Ancillary Functions (Attachment 13 and Appendices), Number Portability (Attachment 14 and Appendix), E911 (Attachment 15), Network Security and Law Enforcement (Attachment 16), Performance Measures (Attachment 17, including Performance Remedy Plan and Appendices), White Pages-Other (Attachment 19), Clearinghouse (Attachment 20), Numbering (Attachment 21), DA-Facilities Based (Attachment 22), OS-Facilities Based (Attachment 23), Recording-Facilities Based (Attachment 24 and Appendices), DSL (Attachment 25), and Legitimately Related Provisions (Attachment 26).  

3.
All three companies took the arbitration decision for Mutual Exchange of Directory Listing Information (Attachment 18).  All three companies included a Reciprocal Compensation Rate Schedule, which is not subject to the arbitration.  All three WCOM companies and SWBT agreed that each party could include their own reservation of rights language, which is included at the end of the General Terms and Conditions.  

4.
Staff has found the following exceptions in the arbitrated sections of the MCImetro agreement:

Issue 5 - Attachment 6 – UNE section 8.2.1.5 – The Commission ordered SWBT’s Proposed Language, as follows (the bolded language represents the exceptions as it is the only language from ordered section 8.2.1.5 that is included in the proposed agreement):

8.2.1.5 - Multiplexing – an option ordered in conjunction with dedicated transport which converts a circuit from higher to lower bandwidth, or from digital to voice grade.  Multiplexing is only available when ordered at the same time as UDT entrance facility and/or interoffice transport.  Multiplexing/demultiplexing allows the conversion of higher capacity facilities to lower capacity facilities and vice versa.

Issue 7 – Attachment 6 – UNE section 14 – The Commission ordered the following language at Section 14.2 (the bolded language, as ordered by the Commission, was not included in the proposed agreements):

SWBT will, except as provided elsewhere in Section 14, provide combinations of network elements to CLEC consistent with SWBT's obligations in this Agreement at the applicable charges set forth in this Agreement.  For preexisting combined elements, where no manual work is required by SWBT in order to establish connections between the requested elements at the central office, an outside plant location, or the customer premises, SWBT will not apply a Central Office Access Charge but will apply all other recurring and nonrecurring charges applicable to the elements included in the combination, and the electronic service order charge.  The pre-existing combined elements referred to in the preceding sentence include all orders included within the definition of "Contiguous Network Interconnection of Network Elements" in Attachment 7, sections 6.12 and 6.12. 

This charge was specifically addressed in Issue 45 where the Commission determined the parties agree there should not be a charge.  (Arbitration Order, page 22.)

Issue 16 – Attachment 6 – UNES – section 9.4.4.1.12 --
The Commission ordered the following unbolded language for section 9.4.4.1.12 (for the proposed agreement, the bolded language was added by the companies to the Commission’s ordered language).

Translation Type - A code in the Signaling Connection Control Point (SCCP) of the SS7 signaling message.  Translation Types are used for routing LIDB queries.  Signal Transfer Points (STPs) use Translation Types to identify the routing table used to route a LIDB query.  Currently, all LIDB queries against the same exchange and Translation Type are routed to the same LIDB. LIDB and/or CNAM Queries against the same exchange and translation type will route to the same LIDB and/or CNAM Database on non-ported numbers.  Queries for the same telephone number and translation type will route to the same LIDB and/or CNAM Database for ported telephone numbers.  
Issues 17 and 33 – Attachment 6 – UNEs – section 9.4.2 -- It has come to Staff’s attention that section 9.5.2.4 for LIDB is identical to section 9.4.2.6 for CNAM.  The Commission ordered section 9.5.2.4 to be removed from Attachment 27.  During the arbitration discussions and the evidentiary hearing the similarities between 9.4.2.6 and 9.5.2.4 were not discussed and each section was discussed individually based on other issues.  Therefore, Staff missed the correlation between the two.  Staff requests that the Commission direct the companies to explain why the language in 9.4.2.6 is appropriate to be included in the agreement if 9.5.2.4, which is identical to 9.4.2.6, was required to be omitted by the Commission. 

Issue 30, Attachment 27 ABT -- During the hearing three sections were identified as technically infeasible in WCOM Attachment 27.  The Commission ordered these sections (2.3.10, 3.1 and 5.2.4 as corrected by a subsequent order) to be deleted from the final arbitrated agreement.  (Arbitration Order, page 18.)  Section 3.1 is included in the proposed MCImetro agreements although the language was changed from what was originally proposed and discussed at the evidentiary hearing for Attachment 27.  Staff does not oppose the amended language but believes the Commission should know it was changed and included by the companies.  Staff requests that the Commission direct the companies to respond that the revised language is now acceptable and technically feasible.

5.
Staff would refer the Commission to the United States Supreme Court’s decision on UNE combinations in Verizon Communications, Inc. v. FCC, 122 S.Ct. 1646 (2002).  When the Commission issued its Report and Order, SWBT was not required to combine previously uncombined UNEs, based on the United States Court of Appeals for the Eighth Circuit’s decision in Iowa Utilities Board v. FCC, 120 F.3rd 753 (8th Cir. 1997), which was on appeal to the Supreme Court at that time.  However, in the Supreme Court’s decision in Verizon Communications, Inc. v. FCC, the Court held that “we have…rules that say an incumbent shall, for payment, ‘perform the functions necessary’…to combine network elements to put a competing carrier on an equal footing with the incumbent when the requesting carrier is unable to combine…when it would not place the incumbent at a disadvantage in operating its own network, and when it would not place other competing carriers at a competitive disadvantage…This duty is consistent with the Act’s goals of competition and nondiscrimination, and imposing it is a sensible way to reach the result the statute requires.”  (Id. at 1687.) Staff respectfully points out to the Commission that there is now an apparent conflict between the Commission’s Arbitration Order and the controlling authority on this point as set down by the Supreme Court in Verizon Communications, Inc. v FCC.

6.
Staff has reviewed the Brooks Fiber and WCOM proposed final agreements based on the merits of Section 252(e) of the Telecommunications Act of 1996 and believes they meet the limited requirements of that act.  Specifically, the agreements meet the requirements of Section 251 and do not discriminate against telecommunications carriers not party to the agreement and are not against the public interest, convenience, or necessity.  Therefore, Staff recommends that the Commission direct Brooks Fiber and WCOM to submit final, conformed agreements to the Commission for its approval. 

7.
Staff has reviewed the MCImetro proposed final agreement and has noted certain deficiencies as discuss in this Status Report. Staff would again request the Commission to direct the companies to state their understanding of and explanations for all discrepancies in their final proposed agreement from those terms ordered by the Commission in its Arbitration Order, with expedited response times.  As soon as Staff has reviewed those responses, it will promptly file a final report indicating its recommendation as to whether the agreement passes the 252(e) standard for approval.

WHEREFORE, Staff prays the Commission accept its Status Report in this matter.
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