BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Petition of MCImetro Access
)

Transmission Services LLC, Brooks Fiber
)

Communications of Missouri, Inc., and MCI WorldCom
)
Case No. TO-2002-222
Communications, Inc., for Arbitration of an Interconnec-
)
tion Agreement With Southwestern Bell Telephone
)

Company Under the Telecommunications Act of 1996.
)

ORDER DIRECTING FILINGS

On August 9, 2002, the Staff of the Missouri Public Service Commission filed its Status Report.  Staff notes that following the Commission’s February 28, 2002, Arbitration Order, Brooks Fiber Communications of Missouri, Inc., and MCI WorldCom Communica​tions, Inc. (WCOM), continued negotiations with Southwestern Bell Telephone Company.  Brooks Fiber and WCOM opted into the Missouri 271 Agreement (M2A) for several sections instead of availing themselves of the terms ordered by the Commission in the Arbitration Order.  Staff does not object to the resolution chosen by the companies; however, Staff indicates that  the Commission should be aware of this result, as it is different from what the Commission directed in its Arbitration Order.  Staff also indicates that it has reviewed the Brooks Fiber and WCOM proposed final agreements and believes that they meet the limited requirements of the Telecommunica​tions Act of 1996.  Staff states that the agreements do not discriminate against telecommunications carriers not party to the agreements, and are not against the public interest, convenience or necessity.

In its discussion of the agreement between MCImetro Access Transmission Services, LLC, and Southwestern Bell, Staff requested that the Commission 1) direct the companies to explain why the language in 9.4.2.6 is appropriate to be included in the agreement if 9.5.2.4, which is identical to 9.4.2.6, was required to be omitted by the Commission; and 2) in regards to Issue 30, Attach​ment 27 ABT, Staff requests that the Commission direct the companies to explain why the revised language is now acceptable and technically feasible.

Staff also discusses the United States Supreme Court’s decision on UNE combinations in Verizon Communications, Inc. v. FCC, 122 S. Ct. 1646 (2002).  Staff notes that when the Commission issued its Report and Order, Southwestern Bell was not required to combine previously uncombined UNEs, based on the United States Court of Appeals for the Eighth Circuit’s decision in Iowa Utilities Board v. FCC, 120 F.3d 753 (8th Cir. 1997), which was on appeal to the Supreme Court at that time.  However, Staff states that in the Supreme Court’s decision in Verizon Communications, Inc. v. FCC, the Court held as follows: 

[W]e have . . . rules that say an incumbent shall, for payment, “perform the functions necessary” . . . to combine network elements to put a competing carrier on an equal footing with the incumbent when the requesting carrier is unable to combine . . . when it would not place the incumbent at a disadvantage in operating its own network, and when it would not place other competing carriers at a competitive disadvantage . . . This duty is consistent with the Act’s goals of competition and nondiscrimination, and imposing it is a sensible way to reach the result the statute requires.

(Id. at 1687.)  Staff suggests that there is now an apparent conflict between the Commission’s Arbitration Order and the controlling authority on this point as set down by the Supreme Court in Verizon Communications, Inc. v. FCC.  The Commission will direct the parties to respond to Staff’s comments regarding this matter. 

IT IS THEREFORE ORDERED:

1. That MCImetro Access Transmission Services LLC, Brooks Fiber Communications of Missouri, Inc., and MCI WorldCom Communications, Inc., are directed to respond to Staff’s Status Report no later than September 13, 2002.  The parties’ pleading shall include a response to Staff’s questions and concerns, as noted above.

2. That Brooks Fiber Communications of Missouri, Inc., and MCI WorldCom Communications, Inc., shall submit, no later than September 30, 2002, final, conformed agreements to the Commission for its approval.

3. That this order shall become effective on September 9, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Vicky Ruth, Senior Regulatory Law 

Judge, by delegation of authority pursuant 

to Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri,

on this 30th day of August, 2002.
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