BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

PETITION OF MCImetro ACCESS


)

TRANSMISSION SERVICES LLC,


)

BROOKS FIBER COMMUNICATIONS

)

OF MISSOURI, INC. AND MCI


)

WORLDCOM COMMUNICATIONS, INC.

)
Case No. TO-2002-222

FOR ARBITRATION OF AN


)

INTERCONNECTION AGREEMENT WITH
)

SOUTHWESTERN BELL TELEPHONE

)

COMPANY UNDER THE



)

TELECOMMUNICATIONS ACT OF 1996

)

WORLDCOM'S REPLY TO SWBT'S REPLY

 TO WORLDCOM'S RESPONSE TO ORDER DIRECTING FILINGS


Come Now MCI WorldCom Communications, Inc. (MCIWC), Brooks Fiber Communications of Missouri, Inc. (Brooks), and MCImetro Access Transmission Services, LLC (MCImetro) and for their Reply to SWBT's Reply to their Response to Order Directing Filings state to the Commission:

1.
The WorldCom companies will not reiterate all the contents of their prior pleadings regarding the Commission's Order Directing Filings.  However, SWBT's Reply necessitates several additional comments.  Further, the WorldCom companies want to alert the Commission to a very recent federal court decision that pertains to the issues now before it.

2.
First, Staff can of course speak for itself, but WorldCom continues to understand that the question "why should 9.4.2.6 be included when 9.5.2.4 has been deleted" means "why should not 9.4.2.6 be deleted, too".  It does not mean "let us re-open the ruling on 9.5.2.4".  WorldCom has explained why 9.4.2.6 is unlawful and should be deleted in previous pleadings.  As noted in the Arbitration Order (p. 33), "Staff believes that SWBT must remove the local use restriction on these databases."  The Arbitration Order goes on to state "the Commission agrees with Staff's analysis."  The two sections in question are identical in the respect that they purport to place unlawful local use restrictions on the two databases, as observed by Staff.  Per the Arbitration Order, 9.4.2.6 should be deleted just like 9.5.2.4.

3.
With regard to Attachment 27, now SWBT has confirmed again that it totally agreed with the document that it submitted, including Section 3.1.  Section 3.1 was the only item flagged by Staff in its report.  SWBT's efforts to introduce new evidence on an issue that it lost should be rejected.  Indeed, SWBT agrees that new evidence cannot properly be considered (SWBT Reply, page 9).

4.
The Supreme Court decision is not new evidence.  It is law.  The Commission cannot and should not ignore it.
  Regardless of SWBT's improper efforts to offer new evidence, this process is not complete, there is no agreement yet, and it would be error for the Commission to complete the agreement without taking the Supreme Court decision and FCC rules reinstated thereby into account.  The "limitations" that SWBT "demands" are already expressly and implicitly included in the M2A-like contract language submitted by MCImetro, but the Commission could certainly provide SWBT with further assurances by indicating in its final order that such language was approved and shall be interpreted pursuant to the Supreme Court decision.

5.
The United States Court of Appeals for the Ninth Circuit has just issued a decision that emphasizes that the Commission must make certain that the agreement complies with the reinstated FCC rules regarding UNE combinations.  In US West Communications v. Jennings, No. 99-16247 (Sept. 23, 2002), the court held that the reinstated rules apply to agreements arbitrated and approved prior to the Supreme Court decision. Id at 14692.  Further, the court held that in reviewing such agreements it had to "ensure that the interconnection agreements comply with current FCC regulations, regardless of whether those regulations were in effect when the [state commission] approved the agreements."  Id at 14696.  The court stated that the reinstated rules "must be given effect in this [review] case, even if the [state commission] did not err by failing to apply them at the time of its original arbitration decisions" because the rules were not in effect at that time.  Id at 14698.  The court explained that its conclusions are "consistent with the Supreme Court's general view of a court's duty to apply its new interpretations of law to pending cases", citing to Harper v. Va. Dep't of Taxation, 509 US 86 (1993) and Rivers v. Roadway Express, Inc., 511 US 298 (1994).  Id.   The court also noted that its decision was consistent with prior US Circuit Court rulings directly on point, such as GTE South v. Morrison, 199 F.3d 733 (4th Cir. 1999) and AT&T Communications Sys. v. Pac. Bell, 203 F.3d 1183 (9th Cir. 2000).  Id p. 14698-99.  The court concluded:  "In sum, we follow the Act's charge to the federal courts to review the agreements for compliance with the Act, rather than for the correctness of the state commission's decisions.  Accordingly, we are required to apply all valid, implementing FCC regulations now in effect - including those recently reinstated and those newly promulgated - to the disputed interconnection agreements."  Id at 14700. A copy of the Ninth Circuit opinion is attached hereto.

6.
Just like the federal courts, under Section 252(e) the Commission is charged with reviewing an arbitrated agreement and ensuring that it meets the requirements of Section 251, FCC regulations prescribed pursuant to Section 251, and Section 252(d).  Just like the federal courts, the Commission must make certain that an arbitrated agreement meets all current FCC rules - even rules that were not in effect during the arbitration.  Because the Commission has not yet received submission of or approved the MCImetro agreement and thereby completed its review under Section 252(e), it still must make certain that the agreement meets the reinstated FCC rules regarding UNE combinations.  It should not "pass the buck" to a future reviewing court, nor should it abdicate its responsibilities under Section 252(e) - as SWBT urges - to dispute resolution provisions contained in an agreement that is not yet in effect.  The Commission simply cannot lawfully approve the agreement under Section 252(e) without first requiring incorporation of revisions as proposed by MCImetro to assure compliance with the reinstated rules.


WHEREFORE, MCI WorldCom Communications, Inc., Brooks Fiber Communications of Missouri, Inc., and MCImetro Access Transmission Services, LLC request the Commission to accept these additional comments and direct them to submit the MCImetro Interconnection Agreement for approval under Section 252(e) with modifications as described in their Response to Order Directing Filings.
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� In contrast, the USTA decision is stayed and is not applicable law at this time.
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