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COMES NOW MCImetro Access Transmission Services LLC (MCImetro) and for its Comments Regarding Post-Hearing Conference states to the Commission:

1.
At the Post-Hearing Conference, as well as in the pleadings filed prior thereto, the parties confirmed that MCImetro and SWBT have submitted to Staff an Interconnection Agreement that conforms to the Arbitration Order with certain minor changes made at the mutual agreement of MCImetro and SWBT.  (Tr. p. 1043-44).  Staff has not yet filed its final report on that agreement, nor has the Commission yet directed the parties to submit the agreement for consideration under Section 252(e) of the Act (with or without any adjustments).

2.
Prior to the Post-Hearing Conference, Staff filed its Status Report that identified the minor changes made at the mutual agreement of MCImetro and SWBT and that also identified two other issues for further consideration:  (1) the inadvertent retention of Section 9.4.2.6 of Attachment 6; and (2) the impact of the US Supreme Court decision in Verizon Communications v. FCC, 122 SCt 1685 (2002).  Staff asked the Commission to direct the other parties to comment on these matters and indicated it would thereafter file its final report on the MCImetro/SWBT agreement.  The Commission directed MCImetro to comment, and various pleadings were filed by the parties, leading up to further discussions at the Post-Hearing Conference on October 16, 2002.

3.
At the Post-Hearing Conference, it was made clear that only three issues are legitimately before the Commission.  First, there is the matter of the inadvertent retention of Section 9.4.2.6 of Attachment 6.  Second, there is the question of how the recent Supreme Court decision impacts this case.  Third, there is the question of how the Commission should proceed to conclude this matter.  There is no reason for further discussion about the minor changes to which MCImetro and SWBT mutually agreed and to which Staff has not expressed any objection.  (See SWBT Reply of 9/23/02 confirming mutuality of these changes).

4.
Both the Judge and Staff made it clear at the Post-Hearing Conference that the only question about Attachment 27 involved the change to Section 3.1 made mutually by MCImetro and SWBT.  (Tr. 1039, 1051).  SWBT has confirmed in pleadings and at the Conference that Section 3.1 was indeed added by mutual agreement.  (See SWBT Reply of 9/23/02 at page 6, Tr. 1050).  That should be the end of the discussion about Attachment 27.  MCImetro continues to object to SWBT's efforts to re-open or supplement the record regarding this Attachment.
  Further, MCImetro would point out that SWBT has not actually provided anything that could even qualify as evidence, but rather has resorted to having counsel try to supply unsworn and unqualified opinion information attached to pleadings and at the Conference.  The Commission made a very detailed arbitration decision on Attachment 27, based on Staff's recommendations, noting 19 separate reasons why SWBT's proposed document was incomplete and unfeasible and finding MCImetro's proposed Attachment 27 to be detailed, completely reciprocal and fair.  (Arbitration Order, Issue 30, p. 13-16).  SWBT's witness at the arbitration only cited a few purported problems (at a time when MCImetro could not recall a witness to rebut the inaccuracies of those statements) despite being asked for a complete list by Staff counsel. (Tr. p. 894-95). Notably, SWBT did not try to elicit further information on redirect. (Tr. p. 898-99). The Commission addressed these limited points in its resolution of Issue 30 in the Arbitration Order (even though such items were not truly problems at all).  (Tr. p. 1053-54). The bottom line is that the record is closed, the nine-month arbitration period has long since expired, and the Commission should totally disregard SWBT's inaccurate post-arbitration allegations about Attachment 27.

5.
Regarding Attachment 6, Section 9.4.2.6, MCImetro heard the Staff's statement at the Post-Hearing Conference that the only objection Staff had expressed during the arbitration to similar Section 9.5.2.4 concerned the one-time inclusion of multi-state language in that section (Tr. p. 1047), but MCImetro respectfully suggests that the Staff's recollection/reconstruction of this issue is incomplete.  

6.
In the Arbitration Order, the Commission correctly held that FCC Rule 51.309(b) expressly allows a CLEC to purchase the use of UNEs from an incumbent to provide exchange access services to itself in order to provide interexchange services to its subscribers.  The Commission correctly held that access to LIDB and CNAM are UNEs.  Further, the Commission correctly held that local use restrictions on these databases must be removed.  (Arbitration Order, Issue 17, p. 33-34).

7.
The Commission based its decision upon its acceptance of Staff's recommendations.  In the final DPL, the Staff asserted that "Under 47 CFR 51.309(b) the local use restriction imposed by SWBT cannot stand."  Staff supported its position through the testimony of Walt Cecil, who stated:  "47 CFR 51.309(b) clearly states that a telecommunications carrier may purchase the use of UNEs from an incumbent exchange carrier to provide exchange access services to itself in order to provide interexchange services to its subscribers.  Given that access to LIDB and CNAM are UNEs, Staff believes that SWBT must remove the local use restriction on these databases."  (Cecil Amended Rebuttal, p. 6).

8.
MCImetro submits that Staff's foregoing analysis and the Commission's Order resulted in the deletion of Section 9.5.2.4 for the purpose of eliminating the unlawful local use restriction, in addition to the separate purpose of addressing concerns expressed about multi-state language that was at one time included by SWBT in the proposed section.  Section 9.5.2.4 clearly purports to impose an unlawful local use restriction, by stating "SWBT provides CNAM Service Query as set forth in this Attachment only as such service is used for CLEC's LSP activities on behalf of its Missouri local service customers...."  None of the other sections marked for deletion by Staff under Issue 17 contained the local use restriction.  Hence, Staff's comments about removal of the local use restriction had to have pertained to Section 9.5.2.4, separate and apart from its additional concerns about multi-state language.

9.
Staff has conceded that it overlooked the similarities between Section 9.4.2.6 and 9.5.2.4 when it recommended inclusion of the former and exclusion of the latter. (Status Report of Staff filed 8/9/02, p. 5).  Like Section 9.5.2.4, Section 9.4.2.6 purports to impose an unlawful local use restriction, stating:  "SWBT provides LIDB Service as set forth in this Attachment only as such service is used for CLEC's LSP activities on behalf of its Missouri local service customers...."

10.
Staff also recommended against inclusion of provisions that specifically set forth the manner in which an IXC would obtain access to LIDB and CNAM.  (Arbitration Order, p. 33-34, Cecil Amended Rebuttal, p. 6).  Section 9.5.2.4 purports to address such matters (as does Section 9.4.2.6), by subjecting uses other than local to tariffs (or separate agreement in the case of 9.4.2.6).  Thus, Staff had yet another objection to 9.5.2.4 (which it overlooked also applied to 9.4.2.6).  Staff also opposed WCOM language under both issues 17 and 33 for this distinct reason.

11.
WorldCom witness Lehmkuhl also testified that SWBT's proposed local use restrictions would violate Section 251(c)(3) of the Act and subsections (a) and (b) of 47 CFR 51.309.  He further pointed out that the FCC has expressly prohibited incumbents from restricting the types of telecommunications services CLECs may offer through unbundled elements.  (Lehmkuhl Direct, p. 17-19).  WorldCom's arbitration briefs clearly pointed out that the multi-state concerns were distinct from objections to the unlawful local use restrictions.

12.
Staff's recommendations against inclusion of SWBT's proposed local use restrictions and the Commission's Order requiring removal of those restrictions only make sense in the context of deletion of Section 9.5.2.4.  Staff would undoubtedly have made a similar recommendation to delete Section 9.4.2.6 (and presumably the Commission would have ruled in like manner) except that it admittedly overlooked the similarities between the sections.

13.
Accordingly, MCImetro continues to urge the Commission to require the deletion of Section 9.4.2.6, consistent with its prior order to delete Section 9.5.2.4, as a condition to approval of the MCImetro/SWBT Interconnection Agreement. Such a change will simply correct an oversight and will not change the substance of the Arbitration Order.

14.
Regarding the impact of the US Supreme Court decision in Verizon Communications v. FCC, 122 SCt 1646 (2002), as Staff indicated at the Post-Hearing Conference (Tr 1075) there really is no room for debate: once the parties submit the agreement to the Commission for examination under Section 252(e), the Commission will have to take the Supreme Court's reinstatement of the FCC's UNE combination rules into account.  The recent decision of the 9th Circuit Court of Appeals in US West v. Jennings (copy attached to WorldCom Reply of 9/25/02) is directly on point and expressly confirms that a review of an agreement under Section 252(e) must be based on the law as it exists at the time of review, rather than the time of the arbitration.  Given that the Commission rejected MCImetro's proposals in the arbitration regarding UNE combinations expressly because the FCC's rules were vacated at the time (Arbitration Order, Issue 3, p. 18-19), the subsequent reinstatement of those rules must be taken into account during review under Section 252(e).

15.
Section 252(e) requires the parties to submit an arbitrated agreement to the Commission for review.  The Commission cannot approve arbitrated portions of an agreement if "it finds that the agreement does not meet the requirements of section 251, including the regulations prescribed by the [FCC] pursuant to section 251, or the standards set forth in subsection (d) of this section [252]."  See Section 252(e)(2)(B).  The FCC prescribed rule 51.315 to implement Section 251(c)(3).  The arbitrated provisions of the agreement regarding UNE combinations now violate the reinstated rules.  Hence, the Commission will not be able to lawfully approve the agreement under Section 252(e) absent revisions to address the reinstatement of the UNE combination rules by the US Supreme Court.

16.
That leaves the question of how the Commission should proceed in order to conclude this matter as expeditiously as possible.  MCImetro submits that the Commission can accelerate the conclusion of this proceeding by requiring the parties to change the interconnection agreement in two ways prior to submission to the Commission for review under Section 252(e).  First, the Commission should direct the parties to delete Attachment 6, Section 9.4.2.6.  Second, the Commission should require the parties to make revisions that account for the reinstatement of the UNE combination rules (47 CFR 51.315(c)-(f)).
  The limited number of necessary changes are identified on the attached redlined pages.  These are the same changes identified by MCImetro in its original Response to the Staff's Status Report plus additional changes to Attachment 6, Section 2.4 to address SWBT's objection that MCImetro's language did not fully address the reinstated FCC rules.
  These changes simply eliminate language that would unlawfully limit MCImetro to access to existing combinations and otherwise incorporate the requirements of the reinstated rules.

17.
While the Commission has other procedural options, MCImetro has proposed the most expedient means of resolving this case.  Now that two issues have been identified (the inadvertent retention of Section 9.4.2.6 and the reinstatement of rules 51.315(c)-(f)), there is no need to go through the formality of rejecting the agreement and requiring changes to it.  The Commission can simply instruct the parties to make the changes and then submit the agreement by a date certain for approval.  

WHEREFORE, MCImetro Access Transmission Services LLC requests the Commission to accept these comments and direct the parties to revise the conformed interconnection agreement in the manner described herein and then submit it by a date certain for approval by the Commission under Section 252(e) of the Telecommunications Act of 1996.
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TITLE 47--TELECOMMUNICATION

        CHAPTER I--FEDERAL COMMUNICATIONS COMMISSION--(CONTINUED)

PART 51--INTERCONNECTION--Table of Contents

Subpart D--Additional Obligations of Incumbent Local Exchange Carriers

Sec. 51.315  Combination of unbundled network elements.

    (a) 
An incumbent LEC shall provide unbundled network elements in a manner that allows requesting telecommunications carriers to combine such network elements in order to provide a telecommunications service.    


(b) 
Except upon request, an incumbent LEC shall not separate requested network elements that the incumbent LEC currently combines.    

(c) 
Upon request, an incumbent LEC shall perform the functions necessary to combine unbundled network elements in any manner, even if those elements are not ordinarily combined in the incumbent LEC's network, provided that such combination is:


    (1) 
Technically feasible; and


    (2) 

Would not impair the ability of other carriers to obtain access to unbundled network elements or to interconnect with the incumbent LEC's network.

[[Page 32]]

(d) 
Upon request, an incumbent LEC shall perform the functions necessary to combine unbundled network elements with elements possessed by the requesting telecommunications carrier in any technically feasible manner.

 (e) 
An incumbent LEC that denies a request to combine elements pursuant to paragraph (c)(1) or paragraph (d) of this section must prove to the state commission that the requested combination is not technically feasible.

(f) 
An incumbent LEC that denies a request to combine elements pursuant to paragraph (c)(2) of this section must prove to the state commission that the requested combination would impair the ability of other carriers to obtain access to unbundled network elements or to interconnect with the incumbent LEC's network.

(4)
SWBT represented that it will comply with the FCC's rules and subsequent Section 271 decisions relating to the structural and nonstructural requirements for a Section 272 affiliate;

WHEREAS SWBT offered as part of the Missouri 271 proceeding to make certain modifications to the Interconnection Agreement-Missouri between Southwestern Bell Telephone Company and AT&T Communications of the Southwest, Inc. ("the AT&T Interconnection Agreement") available to other CLECs. 

WHEREAS, CLEC wishes to enter an agreement containing those terms and conditions.

NOW, THEREFORE, in consideration of the premises and the mutual covenants of this Agreement CLEC and SWBT hereby agree as follows:

1.0
Introduction
1.1
This Agreement sets forth the terms, conditions and prices under which SWBT agrees to provide (a) services for resale (hereinafter referred to as Resale services), (b) unbundled Network    Elements,  or combinations  of  such Network Elements (Combinations), including existing UNE combinations, (c) Ancillary Functions and (d) Interconnection to CLEC.  This Agreement also sets forth the terms and conditions for the interconnection of CLEC's network to SWBT's network and reciprocal compensation for the transport and termination of telecommunications.

1.2
The Network Elements, Combinations including existing UNE combinations or Resale services  provided  pursuant to this Agreement may be connected to other Network Elements,  Combinations  including existing  UNE combinations  or Resale services provided by SWBT or to any network components provided by CLEC itself or by any other vendor. Subject to the requirements of this Agreement, CLEC may at any time add, delete, relocate   or  modify  the  Resale  services,  or  Network  Elements or Combinations including existing UNE combinations purchased hereunder.

1.3
Except as provided in this Agreement, during the term of this Agreement, SWBT will not discontinue, as to CLEC, any Network Element, Combinations, including existing UNE combinations, or Ancillary Functions offered to CLEC hereunder.  During the term of this Agreement, SWBT will not discontinue any Resale services or features offered to CLEC hereunder except as provided in this Agreement.  This Section is not intended to impair SWBT’s ability to make changes in its Network,  so long  as such changes are consistent with the  Act  and do  not result  in  the  discontinuance of the offerings of Network Elements, Combinations, including existing UNE combinations, or Ancillary Functions made by SWBT to CLEC as set forth in and during the terms of this Agreement.

1.4
SWBT may fulfill the requirements imposed upon it by this Agreement by itself or may cause its Affiliates to take such actions to fulfill the responsibilities.

Agreement nonetheless challenges the lawfulness of any provision of this Agreement in a judicial, dispute resolution,  or regulatory  proceeding,  then the other Party, at its option, may terminate this Agreement immediately.  In such event, the Parties shall have a period not to exceed 135 days in which to negotiate, and 135 additional days to arbitrate any disputes for, a replacement interconnection agreement.   However, should a non-party successfully challenge the lawfulness  of any provision of  this Agreement, SWBT and CLEC agree that, despite such challenge, the terms and conditions of this Agreement will continue to apply and be effective between  SWBT and CLEC.   Nothing in this Section 4.2.1 is intended to imply that pursuit of resolution of disputes concerning a Party's clarifications or  interpretations  of the provisions of this  Agreement,  as provided in Sections 18.2 and 18.3, is a challenge to the lawfulness of this Agreement. The foregoing section 4.2.1 is only applicable to the M2A elected provisions of this Agreement.

4.3
Upon termination of this Agreement, CLEC’s liability will be limited to payment of the amounts due  for  Network  Elements,  Combinations, including  existing UNE combinations, Ancillary  Functions and Resale Services provided up to and including the date of termination and thereafter as reasonably requested by CLEC to prevent service interruption, but not to exceed 135 days after the expiration of this agreement to allow for completion of negotiations, and any arbitration for, a successor agreement (such 135 day negotiation/arbitration period being in addition to the pre-expiration negotiation period of a minimum of 135 days, as  provided for in Section 4.1 above).  The Network Elements, Combinations,  including existing UNE combinations, Ancillary Functions and  Resale services provided hereunder are vital to CLEC  and  must  be  continued without interruption.  When CLEC provides or retains another vendor to provide such comparable Network Elements, Combinations, Ancillary Functions or Resale services,  SWBT and CLEC agree to co-operate in an  orderly  and  efficient  transition to CLEC or another vendor.  SWBT and CLEC further agree to coordinate the orderly transition to CLEC or another vendor such that the level and quality of the Network Elements, Combinations, Ancillary Functions and Resale  Services  is not degraded and each Party will exercise its best efforts to effect an orderly and efficient transition.

5.0
Assignment

5.1
Neither Party hereto may assign or otherwise transfer its rights or obligations under this Agreement, except with the prior written consent of the other Party hereto, which consent will not be unreasonably withheld;  provided,  that  SWBT  may assign its rights and delegate its benefits and delegate its duties and obligations under  this Agreement without the consent of CLEC to a 100 per cent owned  affiliate  of  SWBT,  provided the performance of any such assignee is guaranteed by  the assignor.   Nothing in this Section is intended to impair the right of either Party to utilize subcontractors.

5.2
Each Party will notify the other in  writing not less than 60 days in advance of anticipated assignment.

6.0
Confidentiality and Proprietary Information
6.1  For the purposes of this Agreement, "Confidential Information" means confidential or proprietary technical or business information given by the Discloser to the Recipient.  All information which is disclosed by one party to  the other  in  connection with this Agreement, during negotiations and the term of this Agreement, will automatically be deemed proprietary to the Discloser and subject to this Agreement, unless otherwise confirmed in writing by the Discloser.  In addition, by way of example and not limitation, all orders for Resale Services, or Network Elements or Combinations including existing UNE combinations placed by CLEC  pursuant  to this Agreement, and information that would constitute Customer Proprietary  Network  Information of CLEC’s customers pursuant to the Act and the rules and regulations of the Federal Communications Commission (FCC), and Recorded Usage Data as described in Attachments 5, 10 and 27 concerning Recorded Usage Data, whether disclosed by CLEC to SWBT or otherwise acquired by SWBT in the course of the performance of this Agreement, will be deemed Confidential Information of CLEC for all purposes under this Agreement.

6.2
For a period of five (5) years  from the receipt of Confidential Information from the Discloser, except as otherwise specified in this Agreement, the Recipient agrees (a) to use it only for the purpose of performing  under  this  Agreement,  (b) to hold it in confidence and disclose it to no one other than its employees having a  need  to know for the purpose of performing under this Agreement, and (c) to safeguard it from unauthorized use or disclosure using at least the same degree of care with which  the Recipient safeguards its own Confidential Information.  If the Recipient wishes to disclose the Discloser's Confidential Information to a third-party agent or  consultant,  such disclosure must be agreed to in writing by the Discloser, and the agent or consultant must have executed a written agreement of nondisclosure and nonuse comparable in scope to the terms of this Section.

6.3
The Recipient may make copies of Confidential Information only as reasonably necessary to perform its obligations under this Agreement.   All  such  copies will be subject to the same restrictions and protections as the original and will bear the same copyright and proprietary rights notices as are contained on the original.

6.4
The Recipient agrees to return  all  Confidential  Information in  tangible  form  received from the Discloser, including  any  copies  made by the Recipient within thirty (30) days after a written request is delivered to the Recipient, or to destroy all such Confidential Information if directed to do so by Discloser except for Confidential Information that the Recipient reasonably requires to perform its obligations under this Agreement.  If either Party loses or makes an unauthorized disclosure of the other Party's Confidential Information, it will notify such other party  immediately and use reasonable efforts to retrieve the lost or wrongfully disclosed information.

6.5
The Recipient will have no obligation to safeguard Confidential Information:  (a) which was  in  the  possession  of  the  Recipient  free  of restriction prior to its receipt from the

30.5
If any tariff referred to in Section 30.4 becomes ineffective by operation of law, through deregulation or otherwise, the terms  and  conditions  of such tariffs,  as  of  the date on which the tariffs became ineffective, will be deemed incorporated if not inconsistent with this Agreement.

31.0
Commission Interpretation of Same or Substantively Similar Language

31.1
Any ruling by the Commission interpreting the same or substantively similar language in another Interconnection Agreement is applicable to the same or substantively similar language in this Agreement.

32.0
Verification Reviews
32.1
Subject to each Party’s reasonable security requirements and except as may be otherwise specifically provided in this Agreement, either Party may audit the other Party’s books, records and other documents once in each Contract Year for the purpose of evaluating the accuracy of the other Party’s billing and invoicing.  The Parties may employ other persons or firms for this purpose.  Such audit will take place at a time and place agreed on by the Parties no later than thirty (30) days after notice thereof.

32.2
Each Party will promptly correct any billing error that is revealed in an audit, including making refund of any overpayment by  the  other  Party  in the form of a credit on the invoice for the first full billing cycle  after  the  Parties  have  agreed upon the accuracy of the audit results.  Any disputes concerning audit results will be resolved pursuant to the Dispute Resolution procedures described in Section 9 of this Agreement.

32.3
Each Party will cooperate fully in any  such audit, providing reasonable access to any and all appropriate employees and books,  records  and other documents reasonably necessary to assess the accuracy of the Party’s bills.

32.4
Either Party may audit the other Party’s books, records  and documents more than once during any Contract Year if the previous audit found previously uncorrected net variances or errors in invoices in the other Party’s favor with an  aggregate  value of at least two percent (2%) of the amounts payable  by  CLEC  for  Resale  services, or Network Elements, or Combinations,  including existing UNE combinations provided during the period covered by the audit.

32.5
Audits will be at the auditing Party’s expense.

32.6
Upon  (i)  the  discovery by either Party of overcharges not previously reimbursed to the other Party or (ii) the resolution of disputed audits, the affected Party will promptly reimburse the other  Party  the  amount  of  any overpayment times the commercial paper rate  applicable  on  the  last  day  of  the  month  preceding  the  month   of   discovery  or

ATTACHMENT 6:  UNBUNDLED NETWORK ELEMENTS

1.0
Introduction

This Attachment 6:  Unbundled Network Elements to the Agreement sets  forth the unbundled Network Elements that SWBT agrees to offer  to  CLEC.   The specific  terms and conditions that apply to the unbundled Network Elements are described below.  The price for each Network Element is set forth in Appendix Pricing - Unbundled Network Elements, attached hereto.

2.0
General Terms and Conditions
2.1
SWBT will permit CLEC to designate any point at which it wishes to connect CLEC's facilities or facilities provided by a third party on behalf of CLEC  with  SWBT's network for access to unbundled Network Elements for the provision by CLEC of a telecommunications  service.   If  the point designated  by CLEC  is  technically feasible SWBT will make the requested connection.

2.2
CLEC may combine any unbundled Network Element with any other element without restriction.  Unbundled Network Elements  may not be connected to or combined with SWBT access services or other SWBT tariffed service offerings with the exception of tariffed collocation services.  This paragraph does not limit CLEC's ability to purchase services under SWBT's resale tariff while also utilizing the UNE provisions of this agreement to the same end use customer.  

2.3
CLEC may use one or more  Network  Elements  to  provide  any  technically feasible feature, function, or capability that such Network Element(s) may provide.

2.4
SWBT will provide CLEC nondiscriminatory access to the unbundled Network Elements provided  for  in  this  Attachment, including existing UNE combinations. CLEC is not required to own or control any of its own local  exchange  facilities before it can purchase or use Unbundled Network Elements to provide a telecommunications service under this Agreement.   SWBT  will  allow CLEC to order each Unbundled Network Element, including existing UNE combinations,  in  order to permit CLEC to combine such Unbundled Network Elements with other Unbundled Network Elements obtained from SWBT or with network components provided by itself or by third parties to provide telecommunications services to its customers. Upon request, SWBT will perform the functions necessary to combine unbundled network elements in any manner, even if those elements are not  ordinarily  combined  in SWBT’s  network, provided  that such combination is technically feasible and would not impair the ability of other carriers to obtain access to  other unbundled network elements or to interconnect with SWBT’s network.   Upon request,  SWBT  will perform the functions necessary to combine unbundled network elements with elements possessed by CLEC in any technically feasible manner. Any  request  by CLEC  for  SWBT  to  provide  a  type  of  connection


between Network Elements that is not ordinarily combined currently being utilized in the SWBT network and is not otherwise provided for under this Agreement will be made in accordance with the Bona Fide Request (BFR) process described in Section 2.22.

2.4.1
SWBT will provide the requested Unbundled Network Elements, including existing UNE combinations, with all the functionality, and with at least the same quality of performance and operations systems support (ordering, provisioning,  maintenance,  billing and recording), that SWBT provides through its own network to its local exchange service customers receiving equivalent service, unless CLEC  requests  a  lesser or greater quality of performance through the BFR process.  

2.5
For each Network Element, to the extent appropriate, SWBT will provide a demarcation point (e.g., an interconnection point at a Digital Signal  Cross  Connect  or  Light Guide Cross Connect panels or a Main Distribution Frame) and, if necessary, access to such demarcation point, as the Parties agree is suitable.  However, where SWBT provides contiguous Network Elements to CLEC, SWBT  may  provide  the  existing interconnections.

2.6 Various  subsections  below  list the Network Elements that SWBT has agreed, subject to the other terms and conditions in this Agreement, to make available to CLEC for the provision by CLEC of a telecommunications  service.   SWBT may make additional Network Elements available pursuant to the terms of Section 2.22 of this Attachment.  Notwithstanding SWBT's ability to challenge the provision of new UNEs pursuant to the "necessary and impair" standards of Section 251(d)(2) of Title 47, United States Code, SWBT agrees, absent a stay or reversal  on  appeal,  to  make such new UNEs available under the provisions of Section 14.5.

2.7
Subject to the terms herein, SWBT is responsible only for the installation, operation and maintenance of  the  Network  Elements it  provides.   SWBT is not otherwise responsible for the telecommunications  services  provided  by  CLEC  through the use of those elements.

2.8
Except upon request, SWBT will not separate requested network elements SWBT that are currently combinesd.

2.9
Where Unbundled Network Elements provided to  CLEC  are  dedicated  to  a single end user, if such elements are for any reason disconnected  they  will  be made available to SWBT for future provisioning needs, unless such element is disconnected in error. The CLEC agrees to relinquish control of any such UNE concurrent with the disconnection of a CLEC’s End User’s service.

2.10
This Section Intentionally Left Blank

12.2.2
Technical Requirements


SWBT will provide  synchronization  to  equipment  that  is  owned by SWBT and is used to provide a network element to CLEC in the same manner that SWBT provides synchronization to itself.

12.3
Co-operative Testing

12.3.1 Upon request, at Time and Materials charges as shown on Appendix Pricing UNE - Schedule of Prices,  SWBT will  provide to CLEC cooperative testing to test any network element provided by SWBT and to test the overall functionality of network elements provided by SWBT that are connected to one another or to equipment or facilities provided or leased by CLEC, to the extent SWBT has the ability to perform such tests. The cooperative testing provided for in this paragraph is exclusive of any maintenance service and related  testing  that  SWBT is required to provide for unbundled Network Elements under Attachment 6 or Attachment 8.

13.0
Pricing

13.1
Price Schedules

Attached hereto as Appendix Pricing - UNE is  a schedule  which reflects  the prices at which SWBT agrees to furnish unbundled Network Elements to CLEC. 

14.0*
Additional Provisions

Notwithstanding anything in this Agreement  to  the contrary (including but not limited to this Attachment, Appendix  Pricing - UNE,  and  Appendix Pricing-UNE Schedule of Prices):

14.1 Except as modified below,  SWBT  agrees  to  make  all unbundled network elements (UNEs) set forth in this Agreement available to CLEC for  the term of this Agreement, on the terms and at the prices provided in this Agreement.

14.2*
SWBT will, except as  provided  elsewhere  in  Section  14,  provide combinations of network elements to CLEC consistent with SWBT's obligations in this Agreement at the applicable charges set forth in  this  Agreement.   For  preexisting  combined elements, where no manual work is required  by  SWBT  in  order to  establish connections between the requested elements at the central office, an outside plant location, or the customer premises,  SWBT will apply all recurring and nonrecurring charges applicable to the elements included in the combination, and the electronic service order charge.  The pre-existing combined elements  referred  to  in the preceding sentence include all orders included within the definition of "Contiguous Network Interconnection of Network Elements" in  Attachment  7, sections  6.12  and 6.12.1.    For new UNE combinations that
are not within the above-referenced definition of  “Contiguous Network Interconnection of Network Elements” and that require manual work by SWBT in order to establish connections between the requested elements at the central office, an outside plant location, or the customer premises, the applicable recurring and nonrecurring charges will apply as shown in Appendix Schedule of Pricing-UNE.  Such combinations may be referred to elsewhere in this Agreement as “new” combinations.

14.3*     Intentionally Omitted.

14.4*     Intentionally Omitted.

14.5 To the  extent  the  Commission  by  arbitration, authorizes new unbundled network elements, SWBT will provide such elements, consistent with the terms of this Section, to CLEC.  If the Commission-approved  unbundled  network element is operational, CLEC may obtain the unbundled network element through the Commission’s 252(i) process or through the expedited BFR procedure set out as referenced in section 2.22.  If the Commission-approved unbundled network element is not operational at the time it is approved by the Commission in an arbitration, the availability date shall comply with the availability date established in the implementation schedule in effect under that interconnection agreement, and shall not be less than ten days.   If the  availability date in the interconnection agreement has passed the new unbundled  network  element is considered operational.  If the FCC has authorized a new unbundled network element that the Commission has not previously ordered in an interconnection agreement, SWBT will provide CLEC with a proposed statement of terms and conditions, including prices, for access to any new element within thirty days of CLEC’s request after the FCC ruling authorizing access to the new  element.   If  SWBT  and CLEC  have  not agreed on terms and conditions of access to the new element within forty-five days thereafter, either party may take the matter to the Commission  for  dispute resolution.  If the FCC ruling authorizing access to the new element prescribes  a  different procedure for establishing terms and conditions of access, that procedure will govern.
14.6*
Intentionally Omitted.

14.7*
Intentionally Omitted.

14.8*
Intentionally Omitted. 

APPENDIX PRICING - UNE

1.0
Application of Prices

1.1
CLEC agrees to compensate SWBT for unbundled Network elements at the rates contained in this Appendix and Exhibit 1.  Unbundled Network Elements are available from SWBT on a per unbundled Network Element basis, or in combinations of elements at prices as contained in this Appendix.  including existing UNE combinations.
1.2
Unless otherwise stated, SWBT will render a monthly bill for Network Elements provided hereunder.  Remittance in full will be due within thirty (30) days of receipt of invoice.  In accordance with section 8.1 of the General Terms and Conditions, interest will apply on overdue amounts.  

1.3
The attached Schedule of Prices sets forth the prices that SWBT will charge CLEC for unbundled Network Elements and certain other items (e.g. Compensation Rates, Hosting Charges, E911 Charges).

1.4
Except for requests that are expressly made subject to the Bona Fide Requests (BFR) process described in Appendix A of Attachment 6 (“BFR Process”), CLEC may order, and SWBT will provide, all Attachment 6 Elements on the basis of the attached Schedule of Prices.  The Parties agree that the Appendix Pricing UNE - Schedule of Prices contains a complete list of rate elements and charges associated with unbundled Network Elements and other items, if any, offered by SWBT pursuant to this Attachment.  This paragraph does not limit or expand the use of the BFR process.

1.5 This Section Intentionally Left Blank

1.5.1
Zone 1 includes Rate Group D as defined in SWBT's Local Exchange Tariff.  Zone 2 includes Rate Group B as defined in SWBT's Local Exchange Tariff. Zone 3 includes Rate Group A as defined in SWBT's Local Exchange Tariff.  Zone 4 includes Rate Group C as defined in SWBT's Local Exchange Tariff.

2.0
Recurring Charges

2.1  Charges, where applicable, are as shown in Appendix-Pricing-UNE.
2.2
Where Rates are shown as monthly, a month will be defined as a calendar month.  The minimum term for each monthly rated element will be one (1) month.  After the initial month, billing will be on the basis of whole or fractional months used.

2.3
Where rates will be based on minutes of use, usage will be accumulated at the end office and are rounded to the next higher minute per monthly billing cycle.  In the long term usage will be measured beginning when the facilities are seized (excluding network failures) and ending when the facilities are released.  SWBT is currently unable to measure busy/don’t answer
� SWBT itself acknowledges the impropriety of reopening the record.  (See SWBT Reply of 9/23/02 at page 9).


� The Commission also acknowledged that nondiscriminatory access to an ILECs call-related databases is a UNE in its resolution of Issue 15.  (Arbitration Order, p. 31-32).


� A copy of the reinstated rules is attached hereto.


� MCImetro's suggested changes now indisputably address the content of the FCC's rules in full.  Like the rules, the language only requires SWBT to perform the functions "necessary" to combine UNEs.  This is the language that incorporates the concept that the CLEC must be unable to perform a function itself.  The FCC made that clear in its First Report and Order, at para. 292-94, when it originally adopted the rules in 1996.  The Supreme Court did not create a new interpretation of this aspect of the rules when it reinstated them, but rather simply cited to the FCC's original explanation.  The Court stated:  "At the outset, it is well to repeat that the duties imposed under the rules are subject to restrictions limiting the burdens placed on the incumbents.  An obligation on the part of an incumbent to combine elements for an entrant under Rules 315(c) and (d) only arises when the entrant is unable to do the job itself.  First Report and Order 294 [If the carrier is unable to combine the elements, the incumbent must do so]. When an incumbent does have an obligation, the rules specify a duty to perform the functions necessary to combine, not necessarily to complete the actual combination."  Verizon, 122 SCt at 1685 (emphasis added). MCImetro has incorporated the exact language of these provisions of the rules.  Neither the FCC nor the Supreme Court has seen fit to alter this language in the course of explaining it.


� The existing language of the conformed agreement already incorporates the Bona Fide Request process in section 2.4, contrary to SWBT's suggestion at the conference that it does not.  (Tr p. 1064-65).
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