Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Petition of MCImetro Access Transmission Services, LLC, Brooks Fiber Communications of Missouri, Inc., and MCI WorldCom Communications, Inc. for Arbitration of an Interconnection Agreement with Southwestern Bell Telephone Company Under the Telecommunications Act of 1996.
	)))))))))
	Case No. TO-2002-222


STAFF’S MEMORANDUM


COMES NOW the Staff of the Missouri Public Service Commission (“Staff” and “Commission”) and for its Memorandum states the following in response and addition to the oral arguments made during question time at the post-hearing conference on October 16, 2002:

Issue – 9.4.2.6 and 9.5.2.4: After reviewing the pleadings and the record, Staff finds that 9.5.2.4 should not have been deleted from the interconnection agreement.  Staff’s recommendation that this language be eliminated was based on the fact that it included non-Missouri specific references.  This reference was changed and Staff submitted Substitute Sheet 105 on January 31, 2002.  Staff agrees with MCI WorldCom Communications, Inc.’s (“WCOM’s”) representation that 47 CFR 51.309(b) prohibits any local use restriction to Line Information Data Base (“LIDB”) and Caller ID with Number Assignment Module  (“CNAM”) databases.  However, as noted in testimony of Staff witness Walt Cecil (Cecil Amended Rebuttal, Ex. 26, p. 6, lines 15-24), this is an interconnection agreement between an incumbent local exchange carrier and a competitive local exchange carrier, and as such, any reference to requirements for interexchange carrier activities is inappropriate.  The language in 9.4.2.6, which was recommended for inclusion by Staff, and the language at 9.5.2.4, which is relatively similar, merely limits local use as it relates to the interconnection agreement and correctly notes that any other use of the CNAM and/or LIDB databases will be pursuant to the terms and conditions of another agreement such as a tariff or a separate agreement between the parties.    

Issue – Attachment 27 (Section 3.1): In its Arbitration Order of February 28, 2002, the Commission ordered the parties to remove three sections from Attachment 27 because they were identified by Southwestern Bell Telephone Company (“SWBT”) as technically infeasible.  In the interconnection agreement that was submitted for Staff review, new language for one of these sections, Section 3.1 was proposed.  In its Status Report of August 9, 2002, Staff asked for clarification to make sure both parties agreed to only the newly proposed language in Section 3.1 since the Commission ordered this section to be removed.  Staff does not believe that this case is the appropriate forum to address the feasibility of Attachment 27.  This issue was already discussed during the evidentiary hearing.  Staff made its final recommendation and the Commission issued its order on Attachment 27 based on that evidence.

Issue of Verizon Communications, Inc. v. FCC, 122 S.Ct. 1646 (2002): The United States Supreme Court decision in this case held that “we have…rules that say an incumbent shall, for payment, ‘perform the functions necessary’…to combine network elements to put a competing carrier on an equal footing with the incumbent when the requesting carrier is unable to combine…when it would not place the incumbent at a disadvantage in operating its own network, and when it would not place other competing carriers at a competitive disadvantage…This duty is consistent with the [Telecommunications Act of 1996’s] goals of competition and nondiscrimination, and imposing it is a sensible way to reach the result the statute requires.”  (Id. at 1687.) Since the Supreme Court decision was handed down prior to there being an approved agreement in effect in this case, Staff believes any conflicts should be resolved in conformity with the Verizon decision prior to approval of the agreement by the Commission.  Staff’s recommendation during the hearing that SWBT not be required to combine Unbundled Network Elements (“UNEs”) was based on previous legal decisions and not on technical feasibility or any public interest standard.  Staff believes that, while there is evidence in the record addressing UNE combinations, there is no evidence in the record to support either approval or rejection of language addressing UNE combinations or the conditions for which an Incumbent Local Exchange Carrier (“ILEC”) is required to combine UNEs in the Verizon decision.  

Staff recommends to the Commission the following option to finally resolve this matter and bring this case to a close: an on-the-record proceeding without pre-filed testimony, with Staff filing a recommendation to the Commission afterwards. Staff believes that this would allow the Commission to receive evidence into the record yet would not involve relitigating issues the Commission has already decided.  Staff believes the parties will have greater incentive to achieve resolution to this issue, either through a further arbitrated decision or negotiation, if it is addressed prior to the approval of the proposed “conformed” agreement.   (This recommendation 

only applies to the circumstances involving the Supreme Court decision and does not advocate additional hearings on other issues such as Attachment 27). 
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