STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 5th day of June, 2003.

In the Matter of the Petition of MCImetro Access
)

Transmission Services LLC, Brooks Fiber Communications
)

of Missouri, Inc., and MCI WorldCom Communications,
)
Case No. TO-2002-222
Inc., for Arbitration of an Interconnection Agreement
)
With Southwestern Bell Telephone Company Under the
)

Telecommunications Act of 1996.
)

ORDER REGARDING INTERCONNECTION AGREEMENT

Syllabus:  This order addresses three areas of disagreement between the parties regarding the Commission’s February 28, 2002 Arbitration Order.  First, the Commission finds that Section 9.5.2.4 shall be included in the interconnection agreement.  Second, the Commission determines that the Arbitration Order’s resolution of Issue 30, Attachment 27, will not be amended.  Third, the Commission addresses an apparent conflict between its Arbitration Order and the United States Supreme Court’s decision in Verizon Communications, Inc. v. FCC, 122 S.Ct. 1646 (2002).

Procedural History:

On February 28, 2002, the Commission issued its Arbitration Order, in which it directed Southwestern Bell Telephone, L.P., d/b/a Southwestern Bell Telephone Company
, MCImetro Access Transmission Services LLC, Brooks Fiber Communications 

of Missouri, Inc., and MCI WorldCom Communications, Inc. (collectively referred to as WCOM), to incorporate the Commission’s resolution of each open issue in their interconnection agreements.

On September 30, 2002, Brooks and MCI WorldCom filed their interconnection agreements.  By order issued October 30, 2002, the Commission approved the Brooks and MCI WorldCom agreements.  However, the parties have been unable to agree upon the wording of an interconnection agreement between MCImetro and SWBT.  The Commission held a posthearing conference and the parties filed numerous rounds of pleadings regarding their concerns with the MCImetro/SWBT interconnection agreement.

Discussion:

The parties have identified three areas where they need guidance from the Commission:

1.
The inconsistency or error regarding Sections 9.5.2.4 and 9.4.2.6;

2.
Concerns regarding Issue 30, Attachment 27; and

3. The apparent conflict between the Arbitration Order and Verizon 
Communications, Inc. v. FCC, 122 S.Ct. 1646 (2002).

The parties request that the Commission address these areas and provide guidance or clarification; once the Commission does so, MCImetro and SWBT will file their interconnection agreement.  The Commission must then approve or reject the agreement within 30 days.

I. Section 9.5.2.4

The parties note that there is an inconsistency and apparent error in the Commission’s determination regarding Sections 9.5.2.4 and 9.4.2.6.  The Arbitration Order directed the parties to exclude Section 9.5.2.4 and to include Section 9.4.2.6.

Section 9.5.2.4 concerns Caller ID with Number Assignment Module (CNAM), which is a call‑related database that is used by exchange carriers to provide caller identification services (Caller ID).  Section 9.5.2.4, from the original Decision Point List (DPL), reads as follows:

SWBT provides CNAM Service Query as set forth in this Attachment only as such service is used for CLEC’s LSP activities on behalf of its Texas
 local service customers where SWBT is the incumbent local exchange carrier.  CLEC agrees that any other use of SWBT’s Calling Name database for the provision of CNAM Service Query will be pursuant to the terms, conditions, rates, and charges of a separate agreement between the parties. [Emphasis added].

Section 9.4.2.6 concerns the Line Information Database (LIDB), which is a call‑related database used for validating calling card, collect call, and third‑party-call information.  Section 9.4.2.6 in the original DPL reads as follows:

SWBT provides LIDB Services as set forth in this Attachment only as such service is used for CLEC’s LSP activities on behalf of its Missouri local service customers where SWBT is the incumbent local exchange carrier.  CLEC agrees that any other use of SWBT’s LIDB Service by CLEC will be pursuant to the terms, conditions, rates, and charges of SWBT’s effective tariffs, as revised, for LIDB Validation Service.  [Emphasis added.]

The Staff had originally recommended that the Commission direct the parties to exclude Section 9.5.2.4 from the interconnection agreement because that section contained a reference to activities outside of Missouri (Texas).  However, the out‑of‑state reference was later removed and the DPL was updated to reflect this.  Unfortunately, Staff’s recommendation and pleadings did not clearly reflect this change.  And in its Arbitration Order, the Commission indicates that it agrees with Staff’s recommendation to strike Section 9.5.2.4 from the interconnection agreement.

After the Arbitration Order was issued, Staff realized that Section 9.5.2.4 had been amended to remove the references to activities outside of Missouri.  Staff also determined that it had missed the correlation between Section 9.5.2.4 for CNAM and Section 9.4.2.6 for LIDB.  Staff now states that it should not have recommended that Section 9.5.2.4 be deleted from the interconnection agreement.   Staff suggests that the Commission direct the parties to include Section 9.5.2.4.

SWBT, like Staff, contends that the Commission excluded Section 9.5.2.4 based on the mistaken belief that the section contained a reference to activities outside of Missouri.  SWBT argues that the Commission should correct this error by ordering the parties to include Section 9.5.2.4 in the MCImetro/SWBT interconnection agreement.

MCImetro, on the other hand, argues that the Commission properly excluded Section 9.5.2.4 because the Commission correctly determined that the local use restrictions on the LIDB and CNAM databases should be removed.  That is, MCImetro argues that the Commission excluded Section 9.5.2.4 not just because of the mistaken belief that the section referenced Texas, but because the section imposed improper local use restrictions.  MCImetro therefore requests that the Commission also exclude Section 9.4.2.6 because it contains the same type of local use restriction.  Thus, MCImetro views the inclusion of Section 9.4.2.6 (not the exclusion of 9.5.2.4) as an accidental oversight that should be corrected.

The Commission has reviewed the Arbitration Order and the parties’ pleadings.  The Arbitration Order mistakenly indicates that Section 9.5.2.4 should be excluded because it contains references to activities outside of Missouri.  The Commission acknowledges that the reference in Section 9.5.2.4 to activities outside of Missouri was removed prior to the issuance of the Arbitration Order.  However, pages 33‑34 of the order offer an important basis for Section 9.5.2.4’s inclusion.  Here, the Arbitration Order indicates that the Commis​sion agreed with Staff’s analysis that WCOM should not be allowed to use either the LIDB (discussed in Section 9.4.2.6) or the CNAM (discussed in Section 9.5.2.4) databases in its role as an interexchange carrier (IXC).  It is necessary for both Sections 9.5.2.4 and 9.4.2.6 to be included in the interconnection agreement in order to implement the Commission’s determination that SWBT will provide LIDB/CNAM services only as such services are used in MCImetro’s capacity as a local service provider in Missouri and not in MCImetro’s capacity as an IXC.  For these reasons, the Commission finds that Section 9.5.2.4 should be included in the interconnection agreement.

II. Issue 30, Attachment 27

In the Arbitration Order, the Commission adopted WCOM’s proposed Attachment 27, except for Sections 2.3.10, 3.1, and 5.2.4
, which the Commission found to be unfeasible.  In a draft interconnection agreement provided to Staff for a preliminary review, the parties proposed new language for Section 3.1.  Staff then requested that the Commission direct the parties to clarify that they each agree to the inclusion of amended Section 3.1, since the Commission had ordered that this section be removed.  Staff emphasized that the feasibility of Attachment 27 was addressed at the hearing and should not be readdressed now.  The Commission directed the parties to respond to Staff’s concern regarding amended Section 3.1.

In response, MCImetro indicated that the parties mutually agreed to this technically feasible change (the inclusion of amended Section 3.1).  MCImetro also stated that the change was necessary to assure clarity regarding the transmission of ABT messages.

SWBT acknowledged that Section 3.1 was negotiated by the parties and is acceptable and technically feasible.  However, SWBT reiterated its previous arguments that many other sections of Attachment 27 are not technically feasible or are otherwise unacceptable.  SWBT argues that the Commission should reexamine its resolution of this issue.

The Commission finds that both MCImetro and SWBT have acknowledged that they agree to the inclusion of amended Section 3.1 and that amended Section 3.1 is technically feasible.  SWBT, however, has attempted to use Staff’s straightforward request for clarification as an opportunity to reexamine the feasibility and appropriateness of Attachment 27 in general.  The Commission previously examined these issues, and in its Arbitration Order directed that WCOM’s Attachment 27, minus Sections 2.3.10, 3.1, and 5.2.4, shall be included in the final interconnection agreement.  The Commission affirms its determination that WCOM’s Attachment 27, minus Sections 2.3.10, 3.1, and 5.2.4, shall be included in the final interconnection agreement.  However, if the parties mutually agree to include an amended Section 3.1, they may do so.

III. The Impact of Verizon
As noted above, the Commission issued its Arbitration Order on February 28, 2002.  At that time, SWBT was not required to combine previously uncombined Unbundled Network Elements (UNEs), according to the Eighth Circuit’s decision in Iowa Utilities Board v  FCC
 (Iowa Utilities Board I).  Among other things, that decision vacated FCC Rule 47 C.F.R. 51.315(b)‑(f).  The Supreme Court later reversed the Eighth Circuit as to Rule 51.315(b), thus reinstating subsection (b).  In Iowa Utilities Board II,
  the Eighth Circuit continued its vacature of subsections (c)‑(f).

Thus, when the Commission issued its Arbitration Order on February 28, 2002, the vacature of Rule 51.315(c)‑(f) was still in force.  Therefore, as to Issue 3 of the Arbitration Order, the Commission rejected language proposed by WCOM regarding new combinations of UNEs that are not currently combined in SWBT’s network. 

However, in May 2002, the United Supreme Court issued its decision in Verizon Communications, Inc. v. FCC.
  The Court in Verizon held that:

[W]e have . . . rules that say an incumbent shall, for payment, ‘perform the functions necessary’ . . . to combine the network elements to put a competing carrier on an equal footing with the incumbent when the requesting carrier is unable to combine . . . when it would not place the incumbent at a disadvantage in operating its own network, and when it would not place other competing carriers at a disadvan​tage. . . .  This duty is consistent with the Act’s goals of competition and nondiscrimination, and imposing it is a sensible way to reach the result the statute requires.
 

There is now an apparent conflict between the Arbitration Order and the controlling authority on this point, as set down by the United States Supreme Court in Verizon.   Once again, the parties disagree as to the extent of the conflict and how it should be resolved.

SWBT contends that the matter is not yet ripe for determination because the parties should be required to resolve the matter pursuant to the Change of Law provision of their interconnection agreement.  SWBT’s argument is fatally flawed because it ignores the fact that there is no approved interconnection agreement.  Consequently, it would be inappropriate, albeit tempting, for the Commission to require the parties to resolve the matter amongst themselves pursuant to the as-yet unapproved agreement’s Change of Law provision. 

Furthermore, in another recent case, US West v. Jennings,
 the Ninth Circuit Court of Appeals confirmed that a review of an agreement under Section 252(e) of the Telecommunications Act of 1996 must be based on the law as it exists at the time of the review, rather than at the time of the arbitration.  MCImetro points out that the Commission rejected WCOM’s proposals regarding UNE combinations expressly because the FCC’s rules were vacated at the time of the arbitration.  The subsequent reinstatement of those rules must be taken into account during a review under Section 252(e). Sec​tion 252(e)(2)(B) provides that the Commission cannot approve arbitrated portions of an agreement if “it finds that the agreement does not meet the requirements in section 251, including the regulations prescribed by the [FCC] pursuant to section 251, or the standards set forth in subsec​tion (d) of this section.”  Thus, if the arbitrated provisions of the agreement violate the reinstated rules, the Commission will not be able to lawfully approve the agreement.  And again, the parties do not agree on whether an interconnection agreement drafted to comply with the Arbitration Order would necessarily violate the reinstated rules.  Although MCImetro argues that it would, the answer is not so clear.

MCImetro suggests that the Commission should require the parties to make revisions to their draft interconnection agreement that account for the reinstatement of the UNE combination rules found at 47 C.F.R. 51.315(c)‑(f).  MCImetro claims that it has identified the limited number of changes necessary, and contends that the changes simply eliminate language that would “unlawfully” limit MCImetro to access to existing combina​tions and incorporate the requirements of the reinstated rules.

Staff and SWBT, however, point out that the record does not contain evidence to support either approval or rejection of language addressing UNE combinations or the conditions for which an Incumbent Local Exchange Carrier (ILEC) is required to combine UNEs.  Staff, therefore, recommends that the Commission resolve this matter by conducting an on-the-record presentation without prefiled testimony, with Staff to file a recommendation to the Commission afterwards.  Staff believes that this would allow the Commission to receive evidence into the record yet would not involve relitigating the issues the Commission has already decided. 

The Commission acknowledges that the arbitrated provisions of the final interconnection agreement, once filed, must comply with the requirements of Verizon.  In order to resolve this matter, the Commission will direct the parties to either (1) agree among themselves upon the language for a final interconnection agreement; or (2) file a proposed procedural schedule and a list of issues in preparation of an additional evidentiary hearing to resolve the Verizon issues.  The proposed procedural schedule must include dates for an early prehearing conference, the filing of prefiled testimony, and an evidentiary hearing.  Although Staff suggests that prefiled testimony may not be necessary, the Commission anticipates that the prefiled testimony will assist it in the resolution of these matters. The Commission cautions the parties that the only issues to be addressed are those involving the reinstatement of the UNE combinations rules noted above and the effect of that reinstatement on an interconnection agreement filed pursuant to the Arbitration Order.  The parties should not attempt to relitigate any other matter resolved by the Arbitration Order, nor should they attempt to raise new issues. 

IT IS THEREFORE ORDERED:
1. That the parties shall include Section 9.5.2.4 in the final interconnection agreement, unless the parties agree otherwise.

2. That as directed by the Arbitration Order, the parties shall include the language for Attachment 27 offered by MCImetro Transmission Services LLC, Brooks Fiber Communications of Missouri, Inc., and MCI WorldCom Communications, Inc., except that Sections 2.3.10, 3.1, and 5.2.4 shall be excluded, unless the parties agree otherwise.

3. That the arbitrated provisions of the final interconnection agreement between the parties shall comply with Verizon Communications, Inc. v. FCC, 122 S.Ct. 1646 (2002).

4. That no later than July 7, 2003, the parties shall file either (1) a final interconnection agreement as directed in this order; or (2) a proposed procedural schedule as directed above and a list of issues.

5. That once the parties file a final interconnection agreement, the Staff of the Commission shall file its recommendation within ten days, unless otherwise ordered by the Commission.

That this order shall become effective on June 15, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Gaw,

and Forbis, CC., concur.

Clayton, C., not participating.

Ruth, Senior Regulatory Law Judge

� Southwestern Bell Telephone Company is now known as Southwestern Bell Telephone, L.P., d/b/a SBC Missouri. 


� This reference to Texas was later replaced with Missouri.


� The Commission’s Arbitration Order contained a scrivener’s error regarding the section numbers; the error was corrected by order issued March 26, 2002.


� 120 F.3rd 753 (8th Cir. 1997).


� Iowa Utilities Board v. FCC, 219 F.3rd 744 (8th Cir. 2000)


� 122 S.Ct. 1646 (2002).


� Id. At 1687.


� 304 F.2d 950 (9th Cir. 2002).
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