
OPINION OF THE GENERAL COUNSEL
~!ISSOURI PUBLIC SERVICE COMMISSION

!;;IUNICIPALITIES: (1) Commission does not have
UTILITIES: jurisdiction to require certif-
~"ATER CORPORATION: icate of public convenience and
!-1UNICIPALLY OWNED WATER SYSTEMS: necessity, or jurisdiction over

service or rates, of a water supply
system owned by a municipality and serving customers beyond the corpor-
ate limits of said municipality. (2) A municipality does not have
authority to own or maintain water distribution facilities outside
its liIi'.its for the purpose of supplying an individual with water.
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OpJ.nJ.on No. 73"1

Cross-reference Op. General CoU,..Y1sel
No. 69-14 and 70-14

:Ma~ 197322,

HungateHonorable William L.R . '
epresen1:a...l.ve

Ninth District
House Office Building
Washington, D. C.

Dear Representative Hungate:

This is in reply to ~7our letter of May 3,. 197.3, which
an opinion concerning the following factual situation~ requests

The St. Peters Mu!1icipal Water Works serves the mu.."licipality
of St. Fetars and also serves areas beyond the corporate boundary
I:)f St. Peters. The rate charged customers beyond the corpo=ate
limits of St. Pet~rs is the same as those in the cit'T t~ith the
addition of a $3 per n-.onth "out of town" servi~e cha~ge which
normally amounts to 25-30% cf the total bill.

The issues are as follows

Does the Missouri Public Service Commission have
jurisdiction over a municipally owned water works
syst~ which supplies customers in areas beyond
the corporate-limits?

2. Can the Public Service Corr.mission control the rates
and tariffs of such a municipal water wo=~~s \qith
rega.:-d to t.hos,: c'.lstomers se~ved beyond such'corpora"':.:?
bounda.:-ies?

;
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Does a municipality have authority to construct and
maintain a water distribution system which is designed
to serve individuals beyond the corporate boundaries?

Jurisdiction of the Public Service Commission over water companies
1,la.S originally conferred by La\vs 1913 p. 565 now embodied in Section
J86. 250 (7) RS!Io10 1969. The original language of the section prb~J'ided
as fol10\41s:

The jurisdiction, supervision, powers and duties of
the Public Service Commission herein created and es-
tablished shall extend under this chapter: *" * * (7)

To all water corporations, and to the land, property
dams, water supplies, or power stations thereof fu~d
the operation of same within this state.

The Laws
section 7:

1917 P 433 added the folJ;~ ~rcvis'O to s1-1b-.l.r1':1

* pro"v'"ided, that nothing corltained i
11 be construed as conferring jurisdictio
1 ';.c ser"lice cc!u'1!1,ission over the service a
"municipally owned water plant or system
this state, exce t where such service
~~~~~b~~~~:§pe~ o~sed beY-9~d

.L.Ll,~:"3 of such rot'. nicloaIi tv~ ~- 'c-

is section
huponte

rates of
-- .L.." any C.1.':.:
)~ rates ar~

5

VJ..

for t~~ c~~::;:~~

s-action remains
7) RSt'-10 1969.

ngu~ge QrtJi~s
ect~on 386.250

Gi

The orig.J..nal e1"labling legislation granting jurl.sdiction o£
the: Public Ser."ice Corr.:mission over ~.;ater companies, including
those inunicipally o,.med, ...las embodied in Laws 1913 u. 603. In
Public Ser~c~~Q~ission ~-~~tv Q.f Kirk~d 319 Mo. 562, 4
S~12d 773 (1"10. 1923) the Supreme Court held tnat the Public Service
Com.'t1ission under the then existing statutes had no authority to
compel a mur.icipally operated and o'.-lned "later system to seek a
certificate of public con-v~nience and necessity. Th~ cot~rt con-
cluded, however, after considering the statutory proviso pre-
sently embodied in Section 386.250{7) that the Public Ser\rice.
Commission could properly regulate the rates and -tar~ffs appli-
cable to customers outside the cor?Orate boundaries. The princip
that the Public Ser".ice Corn."t\ission cannot compel a municipality
operating a water system to obtain a certificate of public Cvn~l=~--

ience and necessity was affirmed in subseq'.lent cases: ~1j,ssouri
Power fA Li ht C -an vs. Citv of Pattonsbur 343 Mo. 1128

(Mo. 1939); Lockha.r'!". vs. Kansas City 351 Mo. 1218,
,; (Mo. 1943);- --~~., ofSprinC'field 361-- c_. ,J0.. cr'7? d .,48 r~JT ",1'- h ~"-~ .:I': s .;..;"'- u";_o..~'..- .., \.- J,V:-"=,;.. (.l..J. """'~':1 --~.":)J..
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However, the question of whether the Publi.= Serv-ice Commission
retained jurisdiction over rates ~~d tariffs of pe.rsons served by
municipal water systems outside the corporate limits was apparently
still governed by the rule in ~gy_of~l~~~~ P~l_i~_~~~T~~
Coii1missior'l, supra. In Soeas vs. Kansas City 329 1:-10. 184, 44 St-12d- ~-- ~ - ;;. ~ - ~ ~ ~ -

-'r:.Q (!'-10. 1931), the Court considered the charge by certain Kansas
t~. residents that the city's supplying to nonresidents. had resulted

Ln an inadequate supply of water for the inh~i.tants. The Court
concluded that, "complaints of this character must be heard and.
passed on first by the public service commission." The Public Service

CG~~ission Act provides that the jurisdiction, supervision, powers
and duties of the commission shall extend to the service and rates
of :iny municipally owned water plant "where such service or rates
are for water to be furnished or used beyond the corporate limits
of sl.lch municipality". (Id. p. 114) However, in ~i~y of Co!umbi~
V5. State Public Service Cormnission 329 Mo. 38, 43 SW2d 313 (MO. 1931)
decided -shor~Cafter-the ~~ case, the Court concluded, after an
examination of the general enabling legislation or the Public Serlice
Con~ission,that the Cowmission had no jurisdiction ove~ rates.
The court stated that the original enabling legislati"Jn "* ok ,;-

limit (ed) the objects of 'regula+.:.ion and control' to !public
service corporations, persons and public utilities', without men-
tioning n-.unicipali ties. * * * (~l) e are constrained to hold t...~a t
the po'wer to fix such rates has not been -validly conferred. up9n
.th: public serv.ice col'mttission, and the judgment is af.firme~~
(This involves interpretation of Section 69 of t.1-te. Public Servic-e
,., rnm':~ .s; on Ac+ now S~""""; on ? 93 140 R""" O 19 ::'0) "'"'-"""""'"" h +-ho "'-1"""- ",01. .L.o:.- . -f ' -' . . ':-.VJ.' '.'-",' £'A-'-'-l.1.V-'::, -1.- '-'--'--;"

;~iaS ir..terpreting the authoriza.tion of t11':=. Public Ser\:-ice Co~s-
sian to regulate municipal electric install": -~~ ~ -.i.:thcri ty to

re;ulate ,';3.ter s:y-stems is embodied in the s : nf the act.
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Public Service Co~~ission 336~~--- -

-
:"J~
Ci

.a-:::l.Qll5, -;:.

~ ~ pa. ?"""-'",",,"- - '-
: Columbi:i~~' -

- - '=ase

or-Sikesto1-~~ --

105 (

:)! --
:1 'IS

- - - --
~s~t2~o. 85 ~

la~ities to e
91. 010 RSI~

he statutory authori.ty.t:ort
arks is embocied in p~ctio~
969 pro"Jides as follows:

n-ca
-'- 1. ' ~,

"" '~

'ater supp5~~n9' :taitJ.es

rates
uthor
ate.r...;

,air
, tQ
,d t

!:"""... "'OJ""'"

e .~o:!:pora
""'~~-"" s'"" ~

and under

rlY city in this state which owns and
~'stem of waterworks may, and is hereb
nd irnpo",.yered to I supply water from it
0 other rncnicipal corporations for th
he UGe of their inhabitants, and also
nd ?riva~orporations for use beyon
imits of such city, and to enter into co:
herefore, for such time, upon such. terms
,-,.,,"", ~1-1 -:.,- - nA ~Q-"'" ~J..'; """' s ~- ;"'~" b :. =-,..,.,-~::.
..I.~!.' .- ..!._'-'=- ~ - ... -;j""",j ,-". c.~ "":'1 '- -'='~--

t.e contracting parties.

)



Thus it ,would appear that although a muncipality ro.ay sell
wat.er from its facility to individuals 'or other cities beyond its
boundaries the question of regulatory jurisdiction of the Public'
Service Commission remains doubtful in light of the apparent cop-
flict between the Speas case, supra, and the Sity of Co1umbi~ case,
supra. The legislature apparently laid this issue to rest pursuant
to the 1949 statutory revisions of Section 5645, 5646, 5647,
and 5648 RS 1939. These sections were repealed arLd reenacted'as
Section 393.140 to 393.160 P5 1949 omitting the reference to ~~i-
cipal utilities as proper subjects of regulation by the Public
Service Commission (Section 393.130 VAMS~ Revision CoIIl!!lent). The
aforementioned revisions apparently follow the line of reasoning
in the City of Columbia case, supra, effectively removing regulation
of municipal water companies from the jurisdiction of the Commission.
The Attorney General has concluded that the sale provision remaining
i~ the statutes, Section 386.250(7) RSMo 1969 (relating jurisdiction
of the PSC over rates and tariffs of municipal wa~er companies
operating outside their corporate boundaries) is n~ longer controlling
(Op. Atty. G-an. l'Io. 6, Belt, April 27, 196i).

On~ issue r~~ins: that of whether a municipality, al t~~cugh
authorized to sell water beyond its boundaries, is autl~orized to
own and operate th~ transmi$sion and distribut~on facili~ies
necessary to distribute such water beyo~d the corporate bounaarias.
7he Attorney Ge~eral has concluded tha.t Section 91..040 RSMo 1959,
applicable to ag::.-eements between cities fo::- 3. s\:pply of electricity
is su~sta~tially identical with the provisio~.s of Section 91.070
RS!~v 1959 applicable to agreements between ci~Les for the s~ppli" Qf
-.vater. In analyzing the case of Ta\'lor V9. Dimm.itt~ 336 I'10. 3.1Q

78 SW2d 841, (r-lo. 1934), ('Nhich held-t:-.at ths statutes applicable
to the sale and .supply of elect:.ricity beyond tr~~ :::,:>rpora-c:e limits
of a city did not authorize th~ city tc construct facilities f~r
delivery from the corporate limits to the customer), it ...;as con-
cluded that the doctrine expressed in that case is equally binding
on Section 91. 070 RS~lo 1959. N. * * (I) t rnus~ be concluded ~'at a
r.=ity supplying water to another city., town, or villag~ d,:)es not
"have th~ authority to own and operate facilities "';:.Q CO!lC1.lCt the
supply of water to the city, town, or village being supplied."
The opinion concluded, by analogy, that the city may not construct
facilities beyor.d its c.~rporat~ limits for the: purpose of sl::?plying
an individual with water. (Cp. Atty. Gen., ~=-~, ?p.3 and 4).

fONCLUSIONS,

ImissiTherefore, it is th~ opinion of ~his office that this C<
does not have the jurisdiction to compel a municipally Q':,1ro.ed-
operated water comp~~y to obtain a certifi~ate of publ~c conVE
3.nd n.ecessity; nor does this Corn..mission have jurisdiction oveI
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rates, tariffs, or other aspects of service of such companies
se::ving individuals beyond the corPorate limits.. ".

It is further concluded that a municipally owned and operated
.'c::.ter system may sell water to individuals beyond the corporate
b~u:'.daries, but such municipality has no authority to construct
c-,.,- ::-.aintain water supply and distribution facilities beyond such
;:"::;. '_::.-.d ar ie s .

was preparedThe foregoing opinion, which I hereby approve,
my assistant, Michael K. McCabe.

Since=ely Y°Ut"s,
I [ : f

u- ~~I I it : "";"-i .L'L""!
Har~- '.{J.giJ.ns
General C,bun.sel
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