STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 10th day of February, 2004.

In the Matter of Springfield City Utilities’ Surcharges
)
Case No. AC-2003-0526

on Nonresidents of Springfield, Missouri.

)

ORDER DISMISSING COMPLAINT

Syllabus:  This order dismisses part of the complaint against the City of Springfield, Board of Public Utilities, for lack of jurisdiction and dismisses the remainder of the complaint for failure to state a claim upon which relief may be granted.

Procedural History

On May 28, 2003, Petitioners filed a Petition against the City of Springfield, Missouri, Board of Public Utilities
 (hereinafter referred to as Respondent or City Utilities), regarding the rates that City Utilities charges nonresidents for natural gas, electric, and water service.  The Petition is signed by approximately 34 individuals who purport to be customers of City Utilities, live outside of the city limits of Springfield, Missouri, and pay a surcharge or higher rate schedule for natural gas, electric and water service provided by City Utilities.  

The Commission issued a Notice of Complaint on June 18, 2003.  Respondent filed its Response to Complaint, along with a Motion to Dismiss, on July 17, 2003.  The Petitioners filed Suggestions in Opposition to Motion to Dismiss on July 25, 2003.  Petitioners filed a supplemental pleading on July 29, 2003.  Staff filed its Pleading Regarding Public Service Commission Jurisdiction on July 29, 2003, and filed a supplemental pleading on November 12, 2003.  Respondent filed supplemental pleadings on September 12, 2003, November 12, 2003, and November 26, 2003.

Background

On August 4, 1945, the Commission issued its Report and Order in Case Nos. 10,614 and 10,628.  In its Order, the Commission ordered Springfield Gas and Electric Company to be dissolved, liquidated, and its assets and properties to be distributed and transferred to the City of Springfield, Missouri.  The Commission did not grant any type of certificate to the City of Springfield.  In addition, the Certificate of Convenience and Neces​sity previously issued to Springfield Gas and Electric Company was ended.

Currently, the City of Springfield, Missouri, through its Board of Public Utilities (Respondent or City Utilities), provides natural gas, electric, and water service to the individuals who signed the Petition.  Petitioners allege that in 1960, Respondent began imposing a city “surcharge tax” on all utilities provided to residents and businesses outside the city limits of Springfield, Missouri.  Petitioners contend that the current city “surcharge” on utility service provided to Petitioners (as nonresidents of the City of Springfield) is 10% on natural gas and water and 5% on electricity.

Respondent contends that it does not charge a “surcharge”, but does acknowledge that starting in 1960, City Utilities established a new electric rate schedule for residential customers receiving electric service inside the city limits and that the new rate schedule averaged 4.6% less than the general lighting service rate applicable to nonresidents.  Respondent admits that nonresidents of Springfield currently pay 10% more than City residents for natural gas and water service and 5% more than City residents for electric service.  However, Respondent and Petitioners disagree as to whether the difference is due to a tax, surcharge, or some other type of charge.

The parties agree that only residents of Springfield, Missouri, may vote for members of the City Council of Springfield, and that the City Council appoints the Board of Public Utilities.  The utility rates are set by the Board of Public Utilities, and the City Council can only approve or deny the rates set by the Board of Public Utilities.  Since 1989, pursuant to the City Charter of Springfield, two members of the 11‑member board (just over 18%) must be customers of City Utilities that reside outside of the municipal boundaries of Springfield.  Respondent notes that while the total numbers change monthly, as of November 21, 2003, nonresident customers constituted approximately 19% of the total number of residential customers served.

Jurisdiction

In its Motion to Dismiss, Respondent argues that the Commission does not have jurisdiction in this matter; the Staff of the Commission agrees.  Petitioners assert that the Commission does have jurisdiction over the provision of electric, natural gas, and water service by the Respondent to customers outside of the municipality’s boundaries.  Petitioners request that the Commission issue an order finding that:

1) The Commission has jurisdiction with respect to utility rates when a city‑owned utility chooses to provide said utilities outside its municipal boundaries;

2) Municipally-owned utilities providing service outside the municipal boundaries may not impose special city taxes or surcharges on utilities provided to nonresidents of that city; and

3) All city surcharges paid by nonresidents to City Utilities shall be promptly refunded.

A.
In General

The Commission’s jurisdiction and duties are set out in Section 386.250, RSMo 2000
, which indicates that the Commission has jurisdiction over all public utility corporations.  Section 386.020(42) defines public utility as including:
[E]very pipeline corporation, gas corporation, electrical corporation, telecommunications company, water corporation, heat or refrigerating corporation, and sewer corporation, as these terms are defined in this section, and each thereof is hereby declared to be a public utility and to be subject to the jurisdiction, control and regulation of the commission and to the provisions of this chapter.  

Section 386.020(15) defines an electrical corporation as including: 
[E]very corporation company, association, joint stock company or association, partnership and person, their lessees, trustees or receivers appointed by any court whatsoever, other than a railroad, light rail or street railroad corporation generating electricity solely for railroad light rail or street railroad purposes or for the use of its tenants and not for sale to others, owning, operating, controlling or managing any electric plant except where electricity is generated or distributed by the producer solely on or through private property for railroad, light rail or street railroad purposes or for its own use or the use of its tenants and not for sale to others.
Section 386.020(18) defines a gas corporation as including:
[E]very corporation, company, association, joint stock company or association, partnership and person, their lessees, trustees or receivers appointed by any court whatsoever, owning, operating, controlling or managing any gas plant operating for public use under privilege, license or franchise now or hereafter granted by the state or any political subdivision, county or municipality thereof.
Finally, Section 386.020(58) defines a water corporation as including:
[E]very corporation, company, association, joint stock company or association, partnership and person, their lessees, trustees, or receivers appointed by any court whatsoever, owning, operating, controlling or managing any plant or property, dam or water supply, canal, or power station, distributing or selling for distribution, or selling or supplying for gain any water.

Respondent, the City of Springfield, is a municipal corporation, a constitutional charter city, and a political subdivision of the State of Missouri.  The City of Springfield, therefore, does not meet the definitions in Section 386.020 of an “electric corporation,” “gas corporation,” or a “water corporation.”  The analysis does not end here, however.  Petitioners assert that the Commission has jurisdiction over municipal utilities when a municipally-owned utility provides utility service outside of its municipal boundaries.  

Petitioners cite Section 386.250(1) and (7) in support of their contention that the Commission has jurisdiction over the Respondent and the rates charged by Respondent for its provision of electric and natural gas services.   Section 386.250(1) and (7)
 provide that the Commission’s jurisdiction shall extend as follows:

(1)
To the manufacture, sale or distribution of gas, natural and artificial, and electricity for light, heat and power, within the state, and to persons or corporations owning, leasing, operating or controlling the same; to gas and electric plants, and to persons or corporations owning, leasing, operating or controlling the same; 

* * * * *

(7)
To such other further extent, and to all such other and   additional matters and things, and in such further respects as may herein appear, either expressly or impliedly.

The Commission finds that Petitioners’ reliance on Sections 386.250(1) and (7) is misplaced.  These provisions are very broad and do not give the Commission specific regulatory rate jurisdiction over Respondent or its municipally-owned natural gas and electric operations.  As noted above, Respondent does not meet the definition of an “electrical corporation,” a “natural gas corporation, or a “water corporation,” and is not a “public utility” subject to the Commission’s regulatory jurisdiction, as those terms are defined under Sections 386.020.  The Public Service Commission is an agency of limited jurisdiction and has only such powers as are conferred upon it by statute and powers reasonably incidental thereto.
  In addition, convenience, expediency or necessity are not proper matters to be considered in the determination of whether or not an act of the Commission is authorized by statute.
  The Commission finds that under the current statutory scheme, it does not have jurisdiction over the natural gas or electric rates that City Utilities charges its nonresident customers.  Therefore, the petition, insofar as it pertains to natural gas or electric rates, should be dismissed. The analysis of the Commission’s jurisdiction over the water service rates, however, does not end here.  

B.
Water Service

Petitioners contend that Sec​tion 386.250(3) contains “clear language” providing that the Commission has jurisdiction over water rates for service provided beyond a city’s boundaries.  Section 386.250(3) indicates that the Commission’s jurisdiction extends as follows:
To all water corporations, and to the land, property, dams, water supplies, or power stations thereof and the operation of same within this state, except that nothing contained in this section shall be construed as conferring jurisdiction upon the commission over the service or rates of any municipally owned water plant or system in any city of this state except where such service or rates are for water to be furnished or used beyond the corporate limits of such municipality.  [Emphasis added.]
Thus, Section 386.250(3) does suggest that the Commission has jurisdiction over the provision of water service by a municipality when the water is furnished to nonresidents of the municipality, such as Petitioners.  However, in Forest City v. City of Oregon,
  the Missouri Court of Appeals, Western District, indicated that Section 385.250(3)
 “is not effective alone to confer any power upon the Commission to regulate municipal utility rates, even with respect to water sold beyond the corporate limits.”
  The court found that the Commission has no jurisdiction to set municipal utility rates even in the case of municipally-owned utilities providing water to customers outside the city.
  

Petitioners, however, rely heavily on the Commission case In re: Leland Mitten.
  In Leland Mitten, Finley Water Company sought the Commis​sion’s approval to sell and transfer its corporate stock and its franchise, works or system to the Public Funding Corporation, a not-for-profit corporation existing under the laws of the State of Missouri and that was held or operated by the City of Ozark.
  The Commission acknowledged the existence of the Forest City case, but determined that neither that case nor any other dealt with the situation found in the Leland Mitten case.
  The Commission found that it did have jurisdiction over the provision of water service by a municipality where such service or rates are for water to be furnished or used beyond the corporate limits of such municipality.
  No party appealed the Commission’s order.
The Commission, however, need not resolve any conflict between Leland Mitten, Forest City, and Section 386.250(3) at this time.  Instead, the Commission relies on Section 250.190, which reads as follows:  

[A]ny such city, town or village or sewer district operating a sewerage system or a combined waterworks and sewerage system under this chapter shall have power to supply water services or sewerage services or both such services to premises situated outside its corporate boundaries and for that purpose to extend and improve its sewerage system or its combined waterworks and sewerage system.  Rates charged for sewerage services or water services to premises outside the corporate boundaries may exceed those charged for such services to premises within the corporate boundaries. 

The City of Springfield operates both a sewerage system and a waterworks system, although they are not “combined.”  Nonetheless, this statute specifically authorizes the City of Springfield to charge its nonresident customers more than it charges its resident customers.  Thus, as to the portion of the Petition regarding rates for water service, the Petitioners fail to state a claim upon which relief may be granted.  The Commission will therefore dismiss the Petition insofar as it pertains to rates for water service.
IT IS THEREFORE ORDERED:
1. That the Motion to Dismiss, filed on July 17, 2003, by the City of Springfield, Missouri, is granted in part.  The portion of the petition regarding rates for electric and natural gas service is dismissed for lack of jurisdiction.

2. That the remainder of the petition, regarding rates for water service, is dismissed for failure to state a claim upon which relief may be granted.

3. That this order shall become effective on February 20, 2004.

That this case may be closed on February 21, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., and Murray, C., concur.

Clayton, C., concurs, with separate

concurring opinion to follow.

Ruth, Senior Regulatory Law Judge

� Petitioners’ initial pleading referred to the “Springfield City Utilities.”  Respondent pointed out that “Springfield City Utilities” has no corporate legal existence under applicable law, and exists merely as an operational part of the City of Springfield, Missouri. 


� All statutory references, unless otherwise specified, are to the Revised Statutes of Missouri (RSMo) 2000.


� Section 386.250, RSMo Supp. 2003.


� Inter-City Beverage Co., Inc. v. Kansas City Power & Light Co., 889 S.W.2d 875, 877 (Mo. App., W.D. 1994); State ex. rel. and to Use of Kansas City Power & Light Co. v. Buzard, 350 Mo. 763, 168 S.W.2d 1044, 1045 (Mo. 1943).


� State ex rel. Missouri Cable Telecommunications Association v. Missouri Public Service Commission, 929 S.W.2d 768, 772 (Mo. App., W.D. 1996).


� Forest City v. City of Oregon, 569 S.W.2d 330 (Mo. App., K.C.D. 1978).


� At the time of the Forest City case, the current provision at Section 386.250(3) was found at Section 386.250(7).  Section 386.250 was later amended, and subsection (7) was renumbered as subsection (3).


� Forest City at 333.  


� Id. at 331. 


� In the Matter of the application of Leland Mitten, trustee of the Revocable Living Trust Agreement of Leland Mitten, dated February 5, 1991, and Leland Mitten, successor trustee of the Revocable Living Trust Agreement of Erma Mitten, dated February 5, 1991, to sell all shares of stock in Finley Valley Water Company, Inc., to The Public Funding Corporation of the City of Ozark, Missouri, 4 Mo. P.S.C.3d 253 (December 6, 1995).


� Id. at 253. 


� Id. at 266. 


� Id. at 266. 
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